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Contesting Indigenous-Industry Agreements in Latin America* 
 

- Charis Kamphuis1  
 

1. The Context for Indigenous-Industry Agreements in Latin America 
 

The principle that resource extraction should only occur on Indigenous land (owned or claimed) 
after a process of free, prior and informed consultation with affected communities first made its 
appearance on the international legal stage in the 1989 International Labour Organization (ILO) 
Convention concerning Indigenous and Tribal Peoples in Independent Countries (Convention 
169). 2  Since then, this principle has become ubiquitous, endorsed in many statements of 
international law, in some countries’ constitutions and/or constitutional jurisprudence around the 
world and in the policies of international financial investors and corporations. The related principle 
that consultation must occur “in order to obtain the free, prior and informed consent” of affected 
Indigenous peoples has continued to gain acceptance since its articulation in the 2007 UN 
Declaration on the Rights of Indigenous Peoples (UNDRIP).3 In his 2013 final report to the UN 
Human Rights Council, Special Rapporteur for the Rights of Indigenous Peoples, James Anaya 
argued that there is a general rule in international law that extractive activities should not take place 
on the territories of Indigenous peoples without their free prior and informed consent.4  Notably 
though, the precise meaning of the right to consent remains controversial.5   
 
Latin American countries have been at the forefront of these global legal developments.  Of the 
countries that have ratified Convention 169 worldwide, approximately two-thirds (15) are Latin 
American. 6   After UNDRIP was adopted, a number of Latin American countries developed 
                                                
* Chapter in The Law & Politics of Indigenous-Industry Agreements, edited by Dwight Newman & Ibironke 
Odumosu-Ayanu (forthcoming, Routledge).  
1 Assistant Professor, Faculty of Law, Thompson Rivers University and board member of the Justice & Corporate 
Accountability Project (JCAP).  Thank you very much to Nnaemeka Ezeani, Judith Acevedo Paz and Carlos Alberto 
Quispe Davila for research assistance and to the reviewers for their comments.    
2 International Labour Organization (ILO) Convention concerning Indigenous and Tribal Peoples in Independent 
Countries, 27 June 1989, C169 art 15(2) (entered into force 5 September 1991) [Convention 169].    
3 United Nations Declaration on the Rights of Indigenous Peoples, 13 September 2007, A/RES/61/295 art 32(2) 
[UNDRIP].     
4James Anaya, Report of the Special Rapporteur on the rights of indigenous peoples, Extractive industries and 
indigenous peoples, UNGAOR, 24th Sess, UN Doc A/HRC/24/41 (2013) at para 27 [Anaya, Extractive Industries]. 
Anaya emphasized that this rule applies in “the standard scenario”, where states or third-party business enterprises 
promote the extraction of natural resources within Indigenous territories. However, he also identified a preferred 
political economic model of resource development, which is not the prevailing business model (see ibid at paras 8–
17). 
5 See e.g. David Szablowski, “Operationalizing Free, Prior, and Informed Consent in the Extractive Industry Sector? 
Examining the Challenges of a Negotiated Model of Justice” (2010) 1:2 Can J Development Studies 111 at 116 
[Szablowski].  Especially controversial is the possibility of a substantive Indigenous right to consent (or to withhold 
consent), grounded in an Indigenous right to self-determination and to exercise jurisdiction over resources.   At a 
minimum though, there is some consensus that consent is required where a proposed project will significantly and 
adversely impact a community, such as through displacement: Saramaka People v Suriname (2007) Inter-Am Ct HR 
(Ser C) No 172 at para 134. See also James Anaya, Report of the Special Rapporteur on the Rights of Indigenous 
Peoples, UNGAOR, 21st Sess, UN Doc. A/HRC/21/47 (2012) at para 65 [Anaya, Report]. 
6  These countries are: Argentina, Bolivia, Brazil, Chile Columbia, Costa Rica, Dominica, Ecuador, 
Guatemala, Honduras, Mexico, Nicaragua, Paraguay, Peru and Venezuela: see  
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legislation to regulate Indigenous peoples’ right to free, prior and informed consultation and by 
2015, four countries, Bolivia, Ecuador, Colombia and Peru, had passed legislation in this area.7  
Attention to these rights instruments in the region is not surprising given that many Latin American 
states claim sovereignty over a land base that is also inhabited and claimed by Indigenous peoples.  
In particular, countries located in the Andean and Central American regions have large Indigenous 
populations.  
 
Not only are many Latin America countries the site of some of the richest mineral and petroleum 
deposits in the world, most have adopted a common political economy of extraction consistent with 
neoliberal economic globalization.8  This refers to, inter alia, the use of domestic law to attract and 
facilitate foreign investment in large scale resource projects, the use of international economic law 
to protect foreign investors from certain kinds of state decisions, and the use of corporate law and 
tax law to enhance foreign companies’ profits and locate them outside of the countries where they 
operate.9  In this framework, foreign mineral extraction has intensified in Latin America over the 
last twenty years.10   
 
In a context of strong and continued resource extraction, and in light of the widespread diffusion 
of the principles of consultation and consent, it stands to reason that resource companies operating 
in Latin America are increasingly pursing benefit agreements with affected communities.  Many 
have espoused the “business case” for respecting human rights and securing community 
agreement.11  The idea here is that agreements improve profitability by securing greater social 
stability for specific projects and positively impacting a company’s reputation.   Notably, Industry-
community agreements are primarily formed outside of formal state-led consultation processes.  
This is due to the fact that consultation-related legislation in Latin America to date has focused 
exclusively on regulating the state’s consultation process and agreement making with affected 

                                                
International Labour Organization, “Ratifications of C169 - Indigenous and Tribal Peoples Convention, 1989 
(No. 169)”, online: 
<http://www.ilo.org/dyn/normlex/en/f?p=1000:11300:0::NO:11300:P11300_INSTRUMENT_ID:312314>. 
7  Patricia Urteaga-Crovetto, “Implementation of the Right to Prior Consultation in the Andean Countries: A 
Comparative Perspective” (2018) 50:1 J Leg Pluralism & Unofficial L 7 at 8 [Urteaga-Crovetto]. 
8 Fábio De Castro, Pitou Van Dijck & Barbara Hogenboom, The Extraction and Conservation of Natural Resources 
in South America: Recent Trends and Challenges (Amsterdam: CEDLA, 2014) at 6-7 [De Castro et al]. 
9 Ibid.  See also Anaya, Report, supra note 5 at para 74. 
10 Economic Commission for Latin America and the Caribbean (ECLAC), Foreign Direct Investment in Latin America 
and the Caribbean, 2016, LC/G.2680-P (Santiago: 2016) at 107; OAS, Inter-American Commission on Human Rights, 
Indigenous Peoples, Afro-Descendent Communities, and Natural Resources: Human Rights Protection in the Context 
of Extraction, Exploitation, and Development Activities, OROEA/Ser.L/V/II.Doc.47/15 (2015) at 15 [OAS, Human 
Rights Protection]. 
11 Global Affairs Canada, “Canada’s Enhanced Corporate Social Responsibility Strategy to Strengthen Canada’s 
Extractive Sector Abroad – Doing Business the Canadian Way: A Strategy to Advance Corporate Social Responsibility 
in Canada’s Extractive Sector Abroad”, online: (2014), at 8 <http://www.international.gc.ca/trade-agreements-
accords-commerciaux/assets/pdfs/Enhanced_CS_Strategy_ENG.pdf>; Anaya, Extractive Industries, supra note 4 at 
para 29; OECD, OECD Guidelines for Multinational Enterprises, 2011 ed (OECD Publishing, 2011) at para 40 
<http://www.oecd.org/daf/inv/mne/48004323.pdf>; John Ruggie, Report of the Special Representative of the 
Secretary-General on the Issue of Human Rights and Transnational Corporations and Other Business Enterprises, 
Guiding Principles on Business and Human Rights: Implementing the United Nations “Protect, Respect and Remedy” 
Framework, UNGAOR, 17th Sess, UN Doc A/HRC/17/31 (2011) at 8, 14. 
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Indigenous communities.  The relationship between these state-led processes and Industry-
community agreements in Latin America is further explored throughout this chapter.     
 
Alongside these normative developments, neo-liberal resource development also coincides with 
serious and endemic social conflicts in Latin America.12  In a 2016 report, the organization Global 
Witness found that in 2015 alone, 185 environmental defenders had been assassinated across 16 
countries around the world.13  In this study, mining was the industry most linked to violence and 
four of the top five countries with the worst incidence of violence were Latin American: Peru, 
Brazil, Nicaragua and Colombia.14  In 2016, the Justice and Corporate Accountability Project 
(JCAP) published a study of reported incidents of violence and criminalization in Latin America 
in relation to Canadian mining operations.  It found that between 2000-2015 there were 44 deaths 
and 403 injuries across 13 Latin American countries in incidents involving 28 different 
companies.15  In sum, land and environment related conflicts in the region are often violent and in 
far too many cases community leaders who oppose or criticize projects are murdered, harmed, 
threatened, surveiled and criminalized.   
 
This background reveals that over the last twenty years, a curious state of affairs has emerged.  The 
Indigenous right to consultation has been widely endorsed by Latin American governments and 
courts in tandem with the intensification of proposed resource extraction on Indigenous land and 
the proliferation of violent conflicts over specific projects as well as over pro-extraction laws and 
policies more generally. 16   In making this observation, my intent is not to undertake a full 
examination of this phenomena and potential explanations.17  Rather, it is to frame a more narrow 
set of arguments and inquiries in relation to the formation of Indigenous-industry benefit 
agreements in this context. 
 
In part two of this chapter, I refer to the contributions of scholars and activists who share my 
concern that the legal and social contexts that typically inform the formation of Indigenous-industry 
agreements in Latin America are marked by enormous power disparities and stark epistemological 
differences.  Their findings raise serious questions about whether or not Indigenous-industry 
“agreements” formed in these conditions could possibly rest on any meaningful notion of consent.  
                                                
12 OAS, Inter-American Commission on Human Rights, Criminalization of the Work of Human Rights Defenders, 
OROEA/Ser.L/V/II.Doc.49/15 (2015) at paras 48-50. 
13 Global Witness, On Dangerous Ground: The Killing and Criminalization of Land and Environmental Defenders 
Worldwide (London: Global Witness, 2016) at 5. 
14 Ibid at 8. 
15 Justice and Corporate Accountability Project, The “Canada Brand”: Violence and Canadian Mining Companies in 
Latin America (JCAP, 2016). 
16 In a study of Colombia, César Rodríguez Garavito makes a similar observation, asking the question: “How is this 
coexistence of order and chaos (this coexistence of the utmost legal formalism and the most extreme violence) 
possible?”: César Rodríguez-Garavito, “Ethnicity.gov: Global Governance, Indigenous Peoples, and the Right to Prior 
Consultation in Social Minefields” (2011) 18:1 Ind J Global Leg Stud 263 at 4-5 [Rodríguez Garavito].  See also De 
Castro et al, supra note 8; Roger Merino Acuña, “The politics of extractive governance: Indigenous peoples and socio-
environmental conflicts” (2015) 2:1 Extractive Industries & Society 85 [Merino Acuña, “Extractive Governance”].  
17 Several authors have undertaken inquiries into the conceptual and political compatibility of international human 
rights law and neo-liberal globalization: Roger Merino Acuña, “Critical Human Rights and Liberal Legality: 
Struggling for ‘The Right to Have Communal Rights’” (2013) 3:3 Philosophy Study 246; Umut Özsu, “Neoliberalism 
and Human Rights: The Brandt Commission and the Struggle for New World” (2018) 81 Law & Contemp Probs; 
David Kennedy, “The International Human Rights Regime: Still Part of the Problem?” in Rob Dickinson et al, eds, 
Examining Critical Perspectives on Human Rights (Cambridge University Press 2012) 19.   
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This literature review supports the proposition that it is likely that many Indigenous-industry 
agreements in Latin America lack legitimacy and perhaps legality.   
 
I make this important point in order to focus on a narrower question, one of the present but also 
very much one of the future, as we face the aftermath, in the years and decades to come, of the 
proliferation of agreements under present circumstances.  What happens when a community 
mobilizes in order to challenge the legality of a past agreement with industry, such as for example 
by contesting the idea that it actually consented?  What if the company and/or the state holds up a 
document with signatures from past community leaders that allegedly represent consent?  If the 
company and the state are unresponsive to a community’s concerns about an agreement, can it 
resort to the courts?   
 
In part three of this chapter, I respond to some of these questions by referring to Peru as a case 
study.  I begin by summarizing the main features of the constitutional and regulatory frameworks 
that inform the formation of Indigenous-industry agreements in that country.  I complete this 
section by sharing the experience of San Andres de Negritos, a community that has sought to 
challenge the constitutionality of two agreements/contracts with Yanacocha Mine in Peruvian 
courts.  This experience illuminates both interesting opportunities, as well as procedural obstacles 
when it comes to challenging illegitimate agreements in Latin America.  The judicial response to 
date in the Negritos case study underscores the need for adequate and accessible oversight of 
Indigenous-industry agreements in these circumstances, a topic that I return to in this chapter’s 
conclusion.   
 
While this study is framed in relation to relevant literature on Latin America as a region, it adopts 
Peru as a useful case study for two reasons.  First, Peru shares many familiar challenges with other 
Latin American countries, and likely with many developing countries in other regions of the world.  
Its history and democratic present are marked by deep problems with the rule of law, extreme social 
inequality, entrenched economic dependency on foreign resource extraction, and endemic and 
violent social conflicts rooted in social inequality.  At the same time, Peru has a relatively strong 
history of recognition, regulation, litigation, law reform and political mobilization in relation to 
Indigenous issues.  It also has a one of the largest Indigenous populations in Latin America and in 
2011 was the first country in the region to regulate the right to consultation.18  Finally, many key 
features of Peru’s constitutional tradition and procedures are commonly shared by other Latin 
American countries.       
 
All of this makes Peru a useful site of study for examining the possibilities and pitfalls of the 
implementation of the right to consent and consultation in the region and the theoretical and 
practical concerns with the formation of Indigenous-industry agreements in these contexts.  While 
every country has unique features, the dynamics captured in this chapter’s case study will 
undoubtedly resonate with other countries in Latin America and potentially countries in other 
regions of the world.  In my conclusion, I explore the significance of this study for ongoing 
normative developments in relation to Indigenous peoples’ right to consultation, consent and the 
formation of Indigenous-industry agreements, either independently or in conjunction with broader 
state-led processes.    
                                                
18 Notably, this occurred in response to an exceptionally violent conflict between Peruvian security forces and a broad 
coalition of Indigenous communities protesting laws promoting investment and extraction in their territories.  
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2. Critical Research on Consultation, Consent and Indigenous-Industry Agreements in 

Latin America 
 
Writing in 2010, David Szablowski observed a dearth of knowledge about the effective 
implementation of Indigenous peoples’ right to consent in practice, and in particular, about the 
actual institutional arrangements required to give this principle concrete meaning in different 
contexts.19  In Szablowski’s view, where Indigenous communities lack legal rights to resources 
and are obligated to settle “for what they think they can get in the circumstances”, this falls short 
of consent.20  After referring to developments in public international law, private transnational 
regimes and corporate policy, he concluded that “FPIC is everywhere discussed, but it is not much 
of an exaggeration to say that it is practised virtually nowhere.”21  Moreover, Szablowski expressed 
concern that if power imbalances remain unaddressed, consent could become a double-edged 
sword for Indigenous peoples.  As a partial remedy to this, Szablowski argued that the concept of 
“informed” consent must infuse the contractual relationship between industry and communities 
with fiduciary obligations (the duty to inform), thereby requiring a departure from the classical 
liberal approach to consent common in contract law.22 
 
These relatively early assertions raise questions about Indigenous-industry agreements.  In his 2013 
report, Anaya articulated a normative standard for evaluating the legitimacy of these agreements.  
Specifically, he endeavoured to describe the legal conditions that enable consent to a proposed 
project “on equitable and just terms”.23  Anaya proposed a human rights approach that characterizes 
consent as a safeguard for Indigenous peoples’ rights more generally.  Importantly, his framework 
captures two issues, first the wider legal and negotiating context within which the agreement is 
formed, and second, the substance of the agreement itself.     
 
With respect to the first issue, Anaya argued that the protection of basic civil and political rights 
(free expression, including the right to oppose projects without repression and criminalization) is 
a pre-condition for the formation of legitimate agreements.  However, the wider context must also 
include regulatory regimes that recognize and protect the full range of Indigenous peoples’ rights 
and apply sanctions for violations.24  Anaya also addressed the negotiation dynamic itself, stating 
that consultation procedures should ameliorate power imbalances between companies and 
Indigenous peoples.  To this end, he asserted that States should establish mechanisms for sharing 
information and ensuring that Indigenous peoples have adequate negotiation capacity.25   

                                                
19 Szablowski, supra note 5 at 116.  In one study, Indigenous representatives could not point to a single example of the 
effective implementation of this right. 
20 Ibid at 120. 
21 Ibid at 127. 
22 Ibid at 124-125. 
23 Anaya, Extractive Industries, supra note 4 at para 41.   
24 Ibid at paras 41-46.  Anaya mentions three other important pre-conditions: (1) mechanisms that enable Indigenous 
peoples’ participation in state-driven strategic planning with respect to resource uses and land designations (paras 49-
51); (2) companies’ due diligence responsibilities, which includes respect for international human rights law and fair 
and adequate consultation and negotiation (para 52-57); and (3) the extraterritorial regulation of companies’ activities 
by their home states (paras 47-48). 
25 Anaya, Report, supra note 5 at para 67. 
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Having established these contextual conditions, Anaya identified the fundamental characteristics 
of “rights-centered equitable agreements”.  In his view, these agreements must safeguard rights 
and/or mitigate the impact of resource development on rights.26  As a preferred model, agreements 
should also ensure genuine long-term partnership such that Indigenous peoples participate in 
project decision-making and benefits as well as regulatory control.27  According to Anaya, this 
substantive standard for agreements is required by international human rights law.      
 
Furthering Anaya’s framework, Elisa Morgera has argued that his principle of fair and equitable 
benefits-sharing has received insufficient attention among international human rights bodies and 
experts in the area.28  Morgera advocates for an expansion of Anaya’s argument through cross-
fertilization between international human rights law and international environmental law.  She 
argues that a combined doctrinal reading of these two areas supports a positive concept in 
international law of equitable benefit-sharing.  Morgera argues that this principle is not only a 
procedural safeguard, but also as a substantive right that is integral to Indigenous peoples’ rights 
connected to natural resources.29      
 
In pursuing this line of doctrinal development, Morgera and Anaya explicitly cast their approach 
as a remedy to the potential pitfalls of consultation, consent and benefits-sharing.  Morgera refers 
to the risk that benefits-sharing will convert complex issues into mere financial transactions, 
reinforcing advantages of the powerful and legitimizing loss of resources by the vulnerable.30  
Anaya similarly specified that agreements should not result from “undue pressure” and that access 
to basic services should not be conditioned upon acceptance of extractive projects.  Anaya also 
indicated that the State and company should guard against the manipulation or intimidation of 
Indigenous leaders by public or private officials.31  He cautioned that “consent is not a free-standing 
device of legitimation”.32  Notably, Szablowski, Morgera and Anaya all see a connection between 
the developments in human rights law in relation to Indigenous consultation and consent, and the 
formation of Indigenous-industry agreements.  They all elaborate on the fundamental proposition 
that human rights law should come to bear in some way on these private agreements.     
 

                                                
26 Anaya, Extractive Industries, supra note 4 at paras 73-77.  
27 Anaya stated that benefits should include direct financial benefits and compensation for adverse effects and should 
be determined in proportion to what Indigenous peoples provide to the company in return, including access to land and 
resources, as well as what Indigenous peoples may give up, including alternatives for future development. 
28 Elisa Morgera, “Under the Radar: Fair and Equitable Benefit-Sharing and the Human Rights of Indigenous Peoples 
and Local Communities Connected to Natural Resources” (2017) BENELEX Working Paper No 10 at 2-3.  The only 
treaty-based reference in relation to Indigenous peoples in international human rights law occurs in article 15 of ILO 
Convention No 169.  However, this provision refers only to Indigenous peoples’ “right to participate” in the benefits 
arising from the use, management and conservation of their natural resources, “wherever possible”.  The concept of 
benefits-sharing is absent entirely from UNDRIP.  It made its first explicit appearance in the jurisprudence of the Inter-
American Court of Human Rights in the 2007 Saramaka case which cast it as a “safe-guard” for Indigenous peoples’ 
right to freely dispose of their natural resources.  Following Saramaka, the right to benefits-sharing has been adopted 
in subsequent Inter-American Court cases and by other international bodies (ibid at 9-10).      
29 Ibid at 8. 
30 Ibid at 6. 
31 Anaya, Extractive Industries, supra note 4 at paras 24-25. 
32 Ibid at para 31. 
 

 Electronic copy available at: https://ssrn.com/abstract=3215369 



	

	 8 

However, and of considerable importance given this chapter’s focus, these authors provide very 
little guidance with respect to how questionable agreements might be reviewed on substantive or 
procedural grounds if disputes arise.33  Lack of attention to this issue is of concern in light of the 
fact that, at least in Latin America, many of consent’s pitfalls are indeed materializing in practice.34  
Anthropologists Riccarda Flemmer and Almut Schilling-Vacaflor studied forty state-led 
consultation processes in Bolivia and five in Peru, all undertaken in accordance with recent 
legislation in each country regulating the Indigenous right to free, prior and informed consultation 
with respect to proposed resource projects.  In a 2015 publication of their results, they concluded 
that the implementation of this right is abysmally distant from the ideals of human rights advocates 
working on norm development at the international level.35   
 
Flemmer and Schilling-Vacaflor found that the terms of consultations, including procedures, 
timelines, scope/issues and information, were largely imposed by the State.  Moreover, 
consultations suffered from serious power asymmetries, enormous information and knowledge 
deficiencies, and intercultural inadequacies.36  All of this limited the legitimacy of the process and 
the effective participation of Indigenous groups involved.  Notably, consultations were often 
overloaded with a wide range of community concerns not directly related to the extractive project 
in question.  Finally, these researchers observed that agreements reached between government 
authorities and Indigenous communities were weak, lacked follow up mechanisms and key 
provisions were subsequently disregarded.37   
 
Drawing on these findings, Flemmer and Schilling-Vacaflor argue that, while Bolivia and Peru 
may be at the forefront of regulating state-led consultations with Indigenous peoples in Latin 
America, both countries lack the preconditions necessary to ensure that these processes fulfil their 
rights protecting promise.  In both countries, the State has endeavoured to implement consultations 
without changing the status quo: Indigenous communities do not have a decisive say in extraction 
activities; they lack continuous channels for political participation; their basic social and economic 
needs are not met; and broader Indigenous rights to land, territory, autonomy and political power 
are ignored.  Moreover, these authors observed that without addressing these pre-conditions, 
consultation processes can have disempowering or exacerbating effects.38  A 2017 unpublished 
study of numerous compensation agreements between Indigenous communities in Peru’s Amazon 
region and large oil and gas companies dramatically supports the conclusion that poorly conceived 
agreements can leave communities worse off.39    
                                                
33 Ibid at para 78. 
34 In addition to the studies discussed here see also  Due Process of Law Foundation, El derecho a la consulta previa, 
libre e informada de los pueblos indígenas. La situación de Bolivia, Colombia, Ecuador y Perú (Washington: 
DPLF/OXFAM, 2011); Amanda M. Fulmer, Angelina Snodgrass Godoy & Philip Neff, “Indigenous Rights, 
Resistance and the Law: Lessons from a Guatemalan Mine” (2008) 50:4 Latin American Politics and Society 91.  
35 Riccarda Flemmer & Almut Schilling-Vacaflor, “Unfulfilled Promises of the Consultation Approach: The Limits to 
Effective Indigenous Participation in Bolivia’s and Peru’s Extractive Industries” (2016) 37:1 Third World Q 172. See 
also Deborah Delgado-Pugley, “Contesting the Limits of Consultation in the Amazon Region: On Indigenous Peoples' 
Demands for Free Prior and Unformed Consent in Bolivia and Peru” (2013) 43 RGD 151 [Delgado-Pugley].   
36 Ibid at 7, 8.   
37 Ibid at 10-11.   
38 Ibid at 12.   
39 This study analyzed agreements formed beginning in 2002: Glenn H. Shepard Jr., “Compensation to Native 
Communities of the Lower Urubamba by the Camisea Consortium: Impacts, Benefits and Failures”, online: 
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In 2018, Oxfam and CooperAcción jointly published a comprehensive study, authored by lawyer 
and researcher Ana Leyva, of the 38 consultation processes that the Peruvian state had undertaken 
in the context of proposed mining and hydrocarbon projects in the six years following the 
implementation of Peru’s consultation regulations. 40   The study found numerous serious 
deficiencies with these processes, mirroring many of the findings in the Flemmer and Schilling-
Vacaflor study.  Leyva similarly observed that Indigenous participants in the consultations had a 
profound lack of knowledge about the basic functions of the state, the legal obligations of 
companies, and their own rights.41  Perhaps one of Leyva’s most important additional findings is 
that consultations took place after the state had already made all, or nearly all, key decisions about 
the project.42 As a result of these deficiencies, Leyva observed that the resulting state-community 
agreements had extremely little, if any, relevance to protecting the rights of the communities 
involved in relation to the proposed extractive project.43  Rather, agreements duplicated the existing 
legal obligations of both the state and the company, rather than improving the conditions for the 
project in relation to communities’ rights.  Agreements often simply recorded the communities 
demands for public services or to resolve historic grievances, with the state authority merely 
committing to pass these concerns along to other competent authorities.44  In only one case, with 
independent legal support, were communities able to secure direct economic benefits, but even 
then they failed to obtain additional environmental protection clauses.45    
 
Colombian legal scholar César Rodríguez Garavito has also undertaken detailed fieldwork, mostly 
in Colombia but also in Ecuador, Chile and Peru, on the implementation of consultations with 
Indigenous peoples.46  He found that consultations are highly procedural/technical (rather than 
addressing substantive issues), are primarily focused on monetizing anticipated harms, and are 
plagued by endemic miscommunications (which are sometimes intentionally produced by 
company and State officials).   Perhaps most significantly, Rodríguez Garavito found that the 
conditions of negotiation are often so coercive (physically and economically) and asymmetrical 
that, in his view, free participation and consent are not possible in practice.47  He argues that even 
where agreements are formed, communities’ substantive claims are diluted and the terms of 
agreements create new dependencies (on experts and companies), internal divisions and conflicts.48   
 

                                                
(2017)<https://www.academia.edu/36453472/Compensation_to_Native_Communities_of_the_Lower_Urubamba_by
_the_Camisea_Consortium_Impacts_Benefits_and_Failures?auto=download>.  
40 Ana Leyva, Consúltame de Verdad: Aproximación a un balance sobre consulta previa en el Perú en los sectores 
minero e hidrocarbonífero (CooperAcción, Oxfam, June 2018).  
41 Ibid at 53.   
42 Ibid at 65-6, 68.  
43 Ibid at 21, 55-6.   
44 Ibid at 21, 55, 67, 69-70.  The CooperAcción/Oxfam study also cites similar findings made by Peru’s Ombudsperson 
in 2016: ibid footnote 19 at 53.   
45 Ibid at 24.   
46 Rodríguez Garavito, supra note 16. This research included eighty-eight interviews with leaders, officials and experts, 
along with participant observation of communities and grassroots organizations. 
47 Ibid at 37.   
48 Ibid at 39.  Notwithstanding this profound critique, Rodríguez Garavito believes that the right to consultation can 
have an emancipatory effect when its procedures are used strategically to challenge or postpone resource extractive 
projects or introduce legal innovations that help address communities’ substantive concerns: ibid at 12, 40-42. 
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On the basis of these findings, Rodríguez Garavito concluded that consultation is the new devise 
for the assimilation of Indigenous peoples and the legitimation of a global economy predicated on 
“accumulation by dispossession”.49  He argues that that, in practice, consultation is being reduced 
to a formal procedural right (due process and free contract), based on the “liberal fiction” of formal 
equality (“a level playing field”), leaving questions of power, the right to self-government, and the 
material conditions necessary for genuine deliberations unaddressed.50   
 
These observations from the field are further supported by the work of Peruvian academic Patricia 
Urteaga-Crovetto, who undertook a comparative textual study of state-led consultation laws in 
Bolivia, Peru, Colombia and Ecuador.  Urteaga-Crovetto tracked how technicalities and procedures 
in each country’s law work to diminish the political significance of the rights in question.  She also 
recorded reports of manipulation to obtain agreements with communities in Colombia and Peru.51   
 
Urteaga-Crovetto’s textual analysis of consultation laws, in combination with the observations 
from the field described above, support Peruvian legal theorist Roger Merino Acuña’s theoretical 
critique of consultation regimes in Latin America.  He argues that the mainstream rationale for the 
Indigenous right to consultation, as a mechanism to reduce the barriers to investment created by 
social conflicts (ie “the business case”), reveals its roots in the colonial legality and capitalist 
political economy of classical liberalism.52  In opposition to this, he calls for recognition of the 
right to territory and to self-determination as foundational rights, beyond liberal colonial legality.53  
He further argues that negotiations must not be limited to the benefits of extractive activities, but 
rather must be permitted to fundamentally question the “extractivism model” itself.54 
 

                                                
49 Ibid at 6, 22-23, 26.  Rodríguez Garavito argues that the right to Indigenous consultation has become part and parcel 
of the constitution of “social minefields” in Latin America, a term he uses to describe the highly violent contexts within 
which Indigenous peoples are dispossessed from their territories in favor of resource extraction (ibid at 5). Both 
Rodríguez Garavito and Merino Acuña (infra note 46) build on the concept of dispossession developed in: David 
Harvey, “The ‘New’ Imperialism: Accumulation by Dispossession” (2004) 40 Socialist Register 63. 
50 Ibid at 16, 22-23.  This research included eighty-eight interviews with leaders, officials and experts, along with 
participant observation of communities and grassroots organizations. 
51 Urteaga-Crovetto identifies four groupings of technicalities: (1) the definition of the right to consultation; (2) the 
subjects of the right to consultation; (3) the subject matters to be consulted; (4) timelines(supra note 7 at 18-20).  See 
also Elizabeth Salmon who finds that recognition of rights in Peru has generated undesirable effects, including 
restrictive interpretations: Elizabeth G. Salmon, “The Struggle for Laws of Free, Prior, and Informed Consultation in 
Peru: Lessons and Ambiguities in the Recognition of Indigenous Peoples” (2013) 22:2 Pac. Rim L. & Pol'y J 353 at 
356 [Salmon]. 
52 Roger Merino Acuña, “Prior Consultation: Law and the Challenges of the New Legal Indigenism in Peru” (2014) 
5:1 Hendu 19 at 22 [Merino Acuña, “Legal Indigenism”].  One feature of this legality is its insistence that certain 
people must be sacrificed in favor of the national interest and the alleged economic benefits for all (ibid at 26).  See 
also Salmon for reference to business rationale and objectives underlying Peru’s consultation law (supra note 51 at 
354).  
53 Merino Acuña, “Legal Indigenism”, supra note 52 at 23-24. 
54 Merino Acuña, “Extractive Governance”, supra note 16 at 90.  Extractivism is defined as “all economic activities 
that remove huge amounts of natural resources…from ‘developing countries’, usually in areas inhabited by poor or 
indigenous communities, and in general for their exportation as raw materials” (ibid at 85). 
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Robert Coulter extends Merino Acuña’s critique of consultation rights to address the related right 
to free prior and informed consent.55  He argues that the current conception of Indigenous consent 
in international law is fatally flawed in that it fundamentally presumes agreement to an act that 
would otherwise violate Indigenous rights.  Referring to specific provisions of UNDRIP, Coulter 
argues that consent has been reduced to at best a procedural right that, rather than safeguarding 
substantive rights, simply permits Indigenous peoples to negotiate the financial terms of rights 
violations.  In Coulter’s view, the right to consent has diverted attention from Indigenous peoples’ 
most fundamental substantive right “the right to own, use, control, benefit from, and dispose of 
lands and natural resources and the right of self-determination, the right to control or govern 
activities that seriously and directly affect indigenous peoples, communities and resources.”56  He 
asserts that the concept of consent is so poorly defined that is it practically useless and that, due to 
these limitations, “in practice, some form of monitoring is needed to guard against abuse, fraud, 
corruption and dishonourable dealings.” 57   
 
Like Coulter, Nathan Yaffe advocates for some form of independent third-party monitoring of 
Indigenous-industry agreements.58  Yaffe bases this recommendation in part on his analysis of the 
Indigenous consent policies of various international private sectors actors, including individual 
companies, the International Council on Mining and Metals (ICMM) and the International Finance 
Corporation. His analysis in this regard includes a case study featured in the ICMM’s Guide on the 
topic, of an agreement between American mining company Newmont and a community in 
Suriname.59  Yaffe concluded that the private sector’s approach to Indigenous consent is often 
purely or predominately commercial and presumes a “thin, liberal, individualistic lens”.60  He 
argues that the private sector’s dominate role in implementing the right to consent through benefit 
agreements is thus “radically altering” consent’s normative foundations in the right to Indigenous 
self-determination.61  He cautions that this should raise alarms about the “experiment of corporate-
controlled” Indigenous consent processes.62     
 
The research reviewed here uses five different methods to approach the topic of Indigenous 
consultation and agreement-making with industry and/or the state: international law normative 
interpretation, empirical/fieldwork data collection, regulatory analysis, corporate policy analysis, 
and theoretical critique.  These scholars share specific expertise in Latin America and/or broader 
international perspectives.  Those who have conducted fieldwork in the region all point to profound 
power disparities and information gaps.  They argue that present institutional conditions exacerbate 
or fail to ameliorate these issues: poorly designed processes; profound lack of accessible 
                                                
55 Robert T. Coulter, “Free, Prior, and Informed Consent: Not the Right it is Made Out to Be” (Paper delivered at the 
conference on “Free, Prior and Informed Consent: Pathways for a New Millennium” at the University of Colorado 
Law School, 31 October 2013) [unpublished].  See also Robert T. Coulter, “The Law of Self-Determination and the 
United Nations Declaration on the Rights of Indigenous Peoples” (2010) 15:1 UCLA J Intl L & Foreign Aff. 
56 Ibid at 3. 
57 Ibid at 2 (emphasis in original). 
58 Nathan Yaffe, “Indigenous Consent: A Self-Determination Perspective”, online: (2018) SSRN 
<https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3153945> at 39-45. 
59 Ibid at 27. 
60 Ibid at 4-5. 
61 Ibid at 37.  Yafee argues that the private sector approach exemplifies free, prior and informed consent’s “normative 
drift”, defined as the gap between consent, as part of a broader normative agenda that flows from self-determination, 
and the practical pursuit of Indigenous consent in the absence of a self-determination framework (ibid at 1-2). 
62 Ibid at 4-5. 
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information; lack of recognition and enforcement of substantive Indigenous rights, including self-
determination; and lack of safeguards and oversight of agreements with private or public-sector 
representatives.  In general, these researchers’ findings apply equally to consultations/negotiations 
and agreements undertaken by either private or public officials.  Finally, these conclusions are 
bolstered by the findings of researchers focused on law and policy textual analysis, including 
corporate policies.     
 
Notably, all of these researchers share Szablowski’s early observation that there are few examples 
in practice of agreements that meet human rights standards.  They also commonly assert that 
classical liberal contractual approaches to consent risk legitimatizing inequitable agreements, 
perpetuating inequalities and perhaps even leaving communities worse off.  Several conclude that 
the Indigenous right to consent must be rooted in the right to self-determination in practice, and 
that more radical transformations of the legal and political context are necessary to address the 
historical, economic and political roots of Indigenous peoples’ dispossession and ongoing 
marginalization.   
 

3. Legal Challenge to Illegitimate Indigenous-Industry Agreements in Peru 
 
The body of research reviewed in the previous section supports the conclusion that, under present 
conditions, agreements between Indigenous peoples in Latin American and industry actors are 
rarely, if ever, a product of meaningful, legitimate and emancipatory free, prior and informed 
consultation and consent.   This section conveys the experience to date of the Peruvian Campesino 
Community San Andres de Negritos and its attempts to challenge the legality of a so-called 
agreement with Yanacocha Mine.  It begins with an overview of the complex legal framework in 
Peru in relation to state-led consultation and Indigenous-industry agreements.  It then presents the 
Negritos Community’s experience as a case study of the dynamics of illegitimate agreements.  
Finally, this section will describe the pathway to challenging such agreements in Peruvian courts, 
as well as the obstacles and opportunities that the Negritos Community has encountered to date. 
 

a. Legal Framework 
 

There are approximately 3029 Campesino Communities and 2558 Native Communities in Peru.63  
Campesino Communities generally inhabit the mineral rich Andean mountains and Native 
Communities inhabit the oil and gas rich Amazon region of the country.  Many (but not all) of 
these communities acquired communal title during the agrarian reform years.  Thus, the governance 
of Indigenous-Industry agreement in Peru is often intertwined with two main issues: (1) the status 
of Campesino and Native Communities vis-a-vis international and national laws recognizing 
Indigenous rights,64 and (2) the legal terms that govern the acquisition of surface and resource 
rights to communally titled property by investors.  An array of constitutional provisions, statutes 
and case law constitute the matrix of positive State law that governs struggles over the answers to 
these questions.  This includes: 1970s and 80s agrarian reform laws and related constitutional 

                                                
63 Perú-Ministerio de Cultura, “Registro de Comunidades Nativas” online: <http://bdpi.cultura.gob.pe/busqueda-de-
comunidades-nativas>; Perú-Ministerio de Cultura “Registro de Comunidades Campesinas” online: 
<http://bdpi.cultura.gob.pe/busqueda-de-comunidades-campesinas>. 
64 See for example reference to many statements to Peru from the ILO Committee: Salmon, supra note 51 at 366, 373. 
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provisions, neo-liberal foreign investment laws beginning in the 1990s and continuing to date; and 
a handful of Indigenous rights statutes and case law, emerging just after the turn of the 
millennium.65   
 
Agrarian reform laws declared in 1969 and 1974 that Peru’s Indigenous peoples would thereafter 
be called Campesino and Native Communities.66  Subsequent laws recognized these communities 
as legal persons, with special cultural characteristics, self-governing political institutions, 
communal property and various other communal institutions, including political and economic 
autonomy.  This included a statutory rule, constitutionalized in 1979, that communal property can 
only be alienated with a vote of 2/3 of the community.  However, Alberto Fujimori’s government 
halted communal titling programs and rewrote the Constitution in 1993, removing the 2/3 vote rule.  
Fujimori also introduced laws to facilitate foreign investment in resources, particularly on 
communally held land, and subsequent governments have continued on this path.  This includes 
laws facilitating the conversion of communal title to individual title and expediting agreements 
between companies and communities, for example by requiring only a bare majority vote of the 
community members in attendance at any given meeting.67  
 
Following unprecedented violent conflicts in 2009 between police and Indigenous protesters 
opposed to pro-foreign investment legal reforms in relation to land and resources, the Peruvian 
government passed Indigenous consultation legislation in 2011.68  This statute, along with its 2012 
regulations, imposes an obligation on state entities to consult Indigenous communities before 
undertaking legislative or administrative acts that may directly affect their rights.  Notably, this 
regime explicitly excludes consultations led by private companies and does not mention 
Indigenous-industry agreements.  Critically then, proponent-led negotiations and agreements with 
communities in Peru remain essentially unregulated.    
 
Peru’s consultation legislation is controversial for many reasons, not least due to the fact that many 
provisions demanded by Indigenous organizations were omitted from the final version.69  One of 
its most controversial aspects is its narrow definition of Indigenous peoples.  The onus is on 
communities to “objectively” prove their Indigeneity by, inter alia, showing that they are the direct 
descendants of populations that inhabited the country at the time of colonialism and that they have 
maintained some or all of their social, economic, cultural and political institutions.  In 2012 the 
Ministry of Culture added two more requirements, that communities must have maintained an 

                                                
65 For a full description of the relationship between these legal frameworks: Charis Kamphuis, “Litigating 
Indigenous Dispossession in the Global Economy: Law’s Promises and Pitfalls” (2017)14:1 Brazilian J Intl L 165 
[Kamphuis, “Litigating Indigenous Dispossession”]. 
66 For a summary of these events, see Salmon, supra note 51 at 372. 
67 This could of course be just a small fraction of the community.  For a detailed account of the transition from agrarian 
reform laws to pro-investment laws, see Kamphuis, “Litigating Indigenous Dispossession”, supra note 65. 
68 Law No 29785, Law for the right of Indigenous and original peoples to prior consultation, recognized in Convention 
169 of the International Labour Organization (2011) [Right to Consultation Law].  
69 See Delgado-Pugley, supra note 35; Salmon, supra note 51 at 385-7; Claire Wright, “Indigenous Mobilisation and 
the Law of Consultation in Peru: A Boomerang Pattern?” (2014) 5:4 Intl Indigenous Policy J 1 at 8; Almut Schilling-
Vacaflor & Riccarda Flemmer, “Conflict Transformation through Prior Consultation? Lessons from Peru” (2015) 47:4 
J Latin American Studies 811 [Schilling-Vacaflor & Flemmer].  Many Indigenous organizations subsequently 
denounced the law, among other things, on the basis of the restrictive definition of Indigenous peoples. 
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Indigenous language and must reside in their ancestral territory.70  These criteria are far more 
restrictive than the terms set out in Convention 169 and UNDRIP and are widely criticized.71  
Peru’s restrictive definition of Indigeneity for the purposes of national consultation laws works to 
exclude many Campesino and Native Communities in Peru who cannot meet these strict criteria.72  
It is widely believed that the state’s intention was to exclude Campesino Communities’ land where 
the majority of mining projects are located.73  There are multiple reports of government efforts to 
exclude certain communities from the consultation law, including by paying private consultants to 
“scientifically prove” the inexistence of Indigenous peoples in certain areas.74   
 
For those Campesino and Native communities who hold communal title but do not enjoy a state-
recognized right to consultation, the applicable land and resource laws create enormous pressure 
to agree to resource development in ways that are likely inconsistent with agrarian reform laws and 
the Peruvian constitution.75  For example, as recently as 2015, Peru passed legislation permitting 
the sale of land or other private agreements between communal property holders and private actors 
with only a bare majority of votes of the communities’ executive leadership in attendance at any 
given meeting.76  Peru has also strengthened expropriation laws in favour of private investors and 
mineral tenure holders.77  For example, after a resource company solicits the expropriation of 

                                                
70 Directive No 03-2012/MC at arts 7.1, adopted by Ministry of Culture, Ministerial Resolution No 202-2012-MC 
(2012). 
71 The ILO Committee of Experts has regularly criticized the Peruvian state’s approach to defining Indigenous peoples. 
See e.g. ILO, Committee of Experts on the Application of Conventions and Recommendations, Indigenous and tribal 
peoples: Observations of Peru, Indigenous and Tribal Peoples Convention, 1989 (No 169), ILC.98/III/1A (2009) 686-
687 at paras 3, 4; ILO, Committee of Experts on the Application of Conventions and Recommendations, Indigenous 
and tribal peoples: Observations of Peru, Indigenous and Tribal Peoples Convention, 1989 (No. 
169), ILC.100/III/1A (2011) at 794-795. 
72 See e.g. Delgado-Pugley, supra note 35 at 169. 
73 Leyva, supra note X at 38-39.  Campesino	Communities	were	not	included	in	the	registry	at	all	until	2015. 
74 Urteaga-Crovetto, supra note 7 at 18.  See also see Leyva, ibid at 39-40; Juan Carlos Ruiz Molleda, “Ministerio de 
Cultura bloquea la consulta previa de las concesiones mineras e invisibiliza a los PPII en Espinar” (16 April 2015), 
Instituto de Defensa Legal: Justicia Viva, online: 
<http://www.justiciaviva.org.pe/notihome/notihome01.php?noti=1597>. 
75 For a full analysis of this issue, see Kamphuis, “Litigating Indigenous Dispossession”, supra note 65. 
76 Legislative Decree No 1192, Law for the acquisition and expropriation of real property, transfer  
of state real property, removal of interferences and other measures for the execution of infrastructure projects (2015); 
Supreme Decree No 001-2015-EM, Provisions for mining procedures that encourage investment projects (2015).  
Commentators have denounced these 2015 laws for contravening provisions of the Campesino Communities General 
Law and international law regarding consultation and consent and for interfering with Communities’ political 
autonomy and rights under national and international law to establish their own governance structures and decision-
making procedures: Álvaro Másquez Salvador & Juan Carlos Ruiz Molleda, “Gobierno aprueba norma que consagra 
intromisión en autonomía de Comunidades Campesinas”, (15 January 2015), Instituto de Defensa Legal: Justicia Viva,  
online: <http://www.justiciaviva.org.pe/notihome/notihome01.php?noti=1526>; Juan Carlos Ruiz Molleda, “¿El sexto 
paquetazo normativo? La aprobación de los DL N° 1192 y N° 1210” (1 October 2015), Instituto de Defensa Legal: 
Justicia Viva, online: <http://www.justiciaviva.org.pe/blog/el-sexto-paquetazo-normativo-la-aprobacion-de-los-dl-n-
1191-y-n-1210/>. 
77  Legislative Decree No 1192, as modified by Legislative Decree No 1210, Modification of the Tenth Final 
Complementary Disposition of Legislative Decree No 1192 (2015). The modification retains an exemption for 
Indigenous peoples from the law’s expropriation provisions but changes the earlier version by removing Campesino 
Communities from this exemption, presumably in accordance with the state’s position that Campesino Communities 
are not Indigenous.  See also Law No 30025, Law that facilitates the acquisition, expropriation and possession of real 
property for infrastructure works and declares the public need for the acquisition or expropriation of real property 
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communal land, Campesino or Native Communities have only 15 days to meet directly with the 
company and come to an agreement.  If this does not happen, the relevant ministry has full power 
and discretion to approve the expropriation.78   Notably, Peruvian law severely constrains the 
available compensation amount, including for communally held land.79   These coercive legal 
conditions form the statutory context within which Campesino and Native communal titleholders, 
not recognized as Indigenous by the Peruvian state, are left to negotiate land-related agreements 
with the private sector.    
 
The situation is only marginally better for Indigenous peoples in Peru who have gained state 
recognition under the 2011 consultation law.80  Among other limitations, Peru’s consultation laws 
impose short and strict timeframes, including a maximum of 120 days for the formal consultation 
process.81  The consultation process first begins informally when state authorities proposing a 
legislative or administrative measure believe that it may directly affect an identified Indigenous 
community. 82   The state authority may then undertake preparation meetings with identified 
communities “to inform them of the proposed Consultation Plan”. 83  Once the Consultation Plan 
and the proposed state measure to be consulted about are published, the process formally begins. 
Communities then have 30 days to designate their representatives and between 30 and 60 days to 
review information about the proposed decision.84  This is followed by the internal evaluation 
phase, where communities have 30 days to make an internal decision, either to enter into an 
agreement with the state authority, or to oppose the proposed measure. 85   If the community 
disagrees, the maximum time allotted for “intercultural dialogue” is 30 days 86  before the 
responsible state entity must make a decision.87   
 

                                                
affected by the execution of diverse infrastructure works (2013). This law allows private investors to acquire land for 
infrastructure projects and permits special procedures for expropriation.  See also Law No 30327, Law for the 
promotion of investment for economic growth and sustainable development (2015).  This law simplifies the procedures 
for obtaining easements and expropriations of “unoccupied” land, which could include the untitled land of Campesino 
Communities. 
78 Supreme Decree No 014-92-EM, General Mining Law (1992), art 37.  The relevant legislation lacks any criteria to 
constrain or guide the exercise of the state’s discretion to approve a company’s request to expropriate communal land.  
The only constraint appears in the Constitution, which refers to “public need” or the “national interest”.       
79 Compensation for expropriation, including of communal land, can only be valued in terms of its commercial value, 
fixed by the value, present and future, of any existing improvements and crops being cultivated at the time that the 
acquisition or the expropriation is solicited: Legislative Decree No 1192, supra note 76 art 13.1.     
80 In 2018, Leyva observed that of more than 10,000 Indigenous communities in Peru, a little more than 5000 had been 
registered in the government database of Indigenous Peoples: supra note 40 at 67.   
81 Supreme Decree No 001-2012-MC, Regulation of Law No 29785, Law for the right of Indigenous and original 
peoples to prior consultation, recognized in Convention 169 of the International Labour Organization (2012), art 24. 
82 Ibid, art 14. 
83 Ibid, art 15. 
84 Ibid, arts 10, 18.1.  For any community not initially included, or for a state decision for which consultation was not 
planned, communities have only 15 days after the publication of a consultation plan and/or administrative decision to 
request that they be included in the consultation process: ibid, art 9.  However, in her research, Leyva noted that 
consultation processes are typically proposed by the state, and Indigenous peoples have rarely sought to trigger the 
process independently.  
85 Ibid, art 19.7. 
86 Ibid, art 20.6.  This period can be extended if the parties agree. 
87 Ibid, art 23.  Also see: Right to Consultation Law, supra note 68 at articles 11-15.   
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In Leyva’s 2018 study of all consultations undertaken pursuant to this regime between 2012 and 
2018, she found that the majority were completed between 49 and 90 days, a much shorter 
timeframe than the maximum allowed.88  Furthermore, the majority of this time transpired between 
the publication of the prospective decision and the information meeting.  Incredibly, Leyva 
reported that the time between the information meeting and the internal decision meeting was often 
extremely short.  Sometimes these two events were separated by only a few days or even occurred 
on the same day. 89  In other words, in practice, communities have had very little time to evaluate 
the proposed measures, their impacts, and make proposals.   
 
Where an agreement is reached between the Peruvian government and an Indigenous community, 
the regulations make it enforceable against both parties.  Of interest is the recognition in the 
regulations that Indigenous peoples have a right to participate in the benefits of resource extraction 
and a right to equitable compensation for any harm suffered.  In spite of this, in Leyva’s study, 
state agreements with Indigenous communities contained no such provisions and were largely 
lacking in any rights-protecting provisions.  Also of note, the regulations make no reference to 
remedies for a possible failure on the part of the state to appropriately consult or fulfil the terms of 
an agreement.  Interestingly, in 2013 a Permanent Multisectoral Commission was created with a 
broad mandate to follow up on the implementation of the consultation law.  However, in 2016 the 
Commission’s mandate was limited to following up exclusively on agreements reached in 
consultation processes.  Notably, the Commission is not independent; rather its membership 
consists entirely of state representatives, and primarily members of the Executive. 90 
 
In terms of jurisprudence, since 2008, the Constitutional Court of Peru has decided eight cases on 
the subject of Indigenous rights, with most of the decisions issued between 2008 and 2010.  Early 
cases confirmed that in Peru’s monist system, certain Indigenous rights recognized in international 
law are incorporated directly into Peru’s Constitution.91    In this framework, Peru’s constitutional 
case law has recognized that Indigenous communities have the constitutional right to communal 
property, the right to free, prior and informed consultation and in some cases consent, and finally 
the right to equitably benefit from resource extraction that impacts their land and livelihood.92  
 
While notable, these jurisprudential advances have their limitations. 93   For example, the 
Constitutional Court has declined to provide guidance with respect to the definition of Indigenous 
peoples in Peru.  Moreover, in the cases to date the litigants have primarily been NGOs seeking 
constitutional review of foreign investment laws on behalf of all Indigenous peoples in Peru.  At 
present, the Negritos case (described below) is the only case to come before the Constitutional 

                                                
88 Leyva, supra note 40 at 57-58. 
89 Ibid at 57-58, 68. 
90 Ibid at 15.   
91 STC No 00007-2007-PI/TC, (19 June 2007) at para 36.  Mainly this refers to the jurisprudence of the Inter-American 
Court of Human Rights and the entire text of ILO Convention 169. 
92 Pedro P. Grández Castro, “Sobre el Emergente Derecho Constitucional Indígena en el Espacio Interamericano: Notas 
Sobre el Derecho a la Consulta Desde la Experiencia Peruana” in XII Congreso Iberoamericano de Derecho 
Constitucional, Bogotá, Universidad Externado de Colombia, 2015), 373 [Grández Castro].  See also Kamphuis, 
“Litigating Indigenous Dispossession”, supra note 65. 
93 Some Peruvian legal scholars further argue that Peru’s constitutional jurisprudence in the area of consultation falls 
short of the standards established by the Inter-American Court of Human Rights: Grández Castro, ibid.   
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Court that raises the substantive rights of a specific community in relation to a proposed resource 
project and further seeks to challenge the constitutionality of a so-called agreement.  The decided 
cases have also not touched on other key issues like remedy for failure to consult appropriately or 
for deficient or fraudulently obtained consent.94  The relatively sparse constitutional case law on 
Campesino and Indigenous rights in Peru is notable given that Campesino and Native 
Communities’ rights were first constitutionally recognized in 1979 and noting that international 
Indigenous rights norms were first incorporated into Peru’s constitution in the early 1990s.  Clearly 
there is a significant gap between the articulation of norms/rights on one hand, and access to the 
courts on the other.95 
 
This description of Indigenous peoples’ consultation rights in Peru would not be complete without 
a reference to civil rights issues.  Recall that in Anaya’s framework, respect for civil and political 
rights is a basic pre-condition for right-centred agreements.  In other words, the legitimacy of 
industry-Indigenous agreements cannot be analysed in isolation from the circumstances that 
communities will face if they oppose a project.  The history of numerous environmental conflicts 
in Peru indicates that when communities oppose projects, companies and state officials alike are 
often unable or unwilling to effectively manage the situation.96  Like elsewhere in Latin America, 
Community leaders who are critical of proposed projects are often intimidated, defamed, harassed, 
threatened, or even subjected to bodily harm.  When communities in Peru resort to protest or civil 
disobedience they are often met with the exercise of force by police operatives in the employ of 
the company.97   
 
The criminalization of dissent in Peru has extended to international advocates who work with mine 
affected communities.  In a very troubling 2017 case, Jen Moore, a Canadian NGO worker, was 
detained and permanently banned from returning to Peru after she showed a documentary film 
about Canadian company Hudbay, in the very communities where the company is developing a 

                                                
94 Kamphuis, “Litigating Indigenous Dispossession”, supra note 65. 
95 For references to literature referring to the implementation gap between domestic legislation on Indigenous rights 
and the reality on the ground, see: Salmon, supra note 51 at 373.  Salmon also argues that there are barriers to accessing 
justice in Peru which have contributed to a situation of few Indigenous rights cases being brought against Peru on the 
inter-American human rights system (ibid at 367). 
96 See e.g. Anthony Bebbington et al, “Anatomies of Conflict: Social Mobilization and New Political Ecologies of the 
Andes” in Anthony Bebbington & Jeffery Buries, eds, Subterranean Struggles: New Dynamics of Mining, Oil and 
Gas in Latin America (Austin: University of Texas Press, 2013).  See also Embajada de Suiza en el Perú, Diagnóstico 
Nacional sobre la Situación de la Seguridad y el Respeto a los Derechos Humanos: Referencia Particular al sector 
extractivo en el Perú (Lima: Centro de Colaboración Cívica, 2013). 
97 Charis Kamphuis, “Foreign Investment and the Privatization of Coercion: A Case Study of the Forza Security 
Company in Peru” (2011) 37:2 Brook J Intl L 529 at 548; Rael Mora, “Foreign Mining Companies Hire Peru’s 
Police as Private Security”, teleSUR (7 May 2015) online: <https://www.telesurtv.net/english/news/Perus-Police-
Criticized-for-Private-Financing-from-Business-20150507-0028.html>; Decreto Supremo No 004-2009-IN, 
Decreto Supremo que Aprueba el Reglamento de Prestacion de Servicios Extraordinarios Complementarios a la 
Funcion Policial (11 July 2009); Coordinadora Nacional de Derechos Humanos, “Policía Nacional si presta 
servicios a empresas mineras, brindándoles protección y seguridad”, Press Release (3 November 2016), online: 
< http://derechoshumanos.pe/2016/11/policia-nacional-si-presta-servicios-a-empresas-mineras-brindandoles-
proteccion-y-seguridad/>; Jen Moore, MiningWatch Canada and International Civil Liberties Monitoring Group, 
“In the National Interest? Criminalization of Land and Environment Defenders in the Americas” (August 2015) 
at 37. 
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large copper mine.98  Peruvian authorities defended their decision by arguing that Moore is a threat 
to public order.99  This echoes the long standing view among certain public officials that those who 
oppose the dominant resource extraction model are standing in the way of the nation’s progress.  
Significantly, some Campesino communities in the area of Hudbay’s operations have signed land 
transfer and benefit agreements with the company and others are under pressure to do so.  At the 
same time, public security forces, employed by Hudbay, have responded violently to community 
members protesting the proposed mine.100  The Peruvian government’s actions to ban Moore 
ensure that agreements between Hudbay and local communities will be signed without the presence 
of international human rights advocates.      
 
This brief review of key laws that apply to communally held (or claimed) land in Peru helps to 
flesh out and highlight many of the critiques described in the previous section.  While Peru’s 
consultation regime has many deficiencies, 101  many Campesino and Native communities are 
excluded entirely from its application, including those who obtained communal property titles 
following agrarian reform.  Regardless of a community’s legal status, there is no specific regulation 
of agreements negotiated between industry and Indigenous communities, including Campesino and 
Native communities.  General resource and land laws apply to the many Campesino or Native 
communities that the Peruvian state does not recognize as Indigenous.  As such, these groups must 
deal directly with private companies, under aggressive timelines and extra-ordinary power 
asymmetries.  Moreover, opposition to proposed projects often faces criminalization by state 
authorities and recent state actions have served to isolate communities from international observers 
and human rights experts.  This detailed description of Peru’s domestic context confirms that, under 
current conditions, there are serious risks that agreements between industry actors and Indigenous 
communities will fail to meet basic criteria for legitimacy or even legality.  
 

b. The Dynamics of Illegitimate Agreements 
 
The experience of the Campesino Community San Andres de Negritos, whose members reside in 
the Andean region of Peru, offers some insight into how illegitimate agreements with industry may 
form and come to be subsequently challenged.  Although the story of the Negritos Community’s 

                                                
98 John Dougherty, “InvestigativeMEDIA releases online version of Hudbay Minerals documentary “Flin Flon Flim 
Flam”” (31 December 2015) InvestigativeMEDIA (website), online 
<http://www.investigativemedia.com/investigativemedia-releases-online-version-of-hudbay-minerals-
documentary/>.  
99 Minister of the Interior, COMUNICADO MININTER N° 008 – 2017, (22 April 2017), online: 
<https://www.mininter.gob.pe/content/sobre-la-situaci%C3%B3n-migratoria-irregular-de-una-ciudadana-
canadiense-y-un-norteamericano>.  This decision is now being challenged by human rights organizations in 
Peruvian courts.  
100 These events were captured by the same documentary film that Moore was screening in Peru: see Dougherty, 
supra note 98. 
101 The researchers cited throughout this section agree that the legislation lacks basic pre-conditions for the effective 
implementation of consultation: (1) state institutions able to justly balance the interests of diverse groups; (2) measures 
to reduce power imbalances within consultations; (3) joint decision-making processes with binding agreements; and 
(4) recognition of self-determination and autonomy: Schilling-Vacaflor & Flemmer supra note 63 at 813-4.  See also 
Urteaga-Crovetto, supra note 7.  Merino Acuña argues that Peru’s consultation laws were designed as a mechanism 
to inform and convince Indigenous peoples of a decision already made by the state: Merino	 Acuña,	 “Legal	
Indigenism”,	supra	note	53	at 22.   
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contemporary dispossession began decades ago, its struggle to challenge an illegitimate agreement 
with Yanacocha Mine (majority owned by American mining company Newmont), is very much a 
story of the present.  Moreover, the Negritos Community’s experience reveals some of the legal 
barriers that may arise when a Community mobilizes to challenge an illegitimate agreement.   
Given the contexts and dynamics of consultations now taking place in Latin America and the 
concomitant risk of illegitimate agreements between industry actors and Indigenous groups, the 
Negritos Community’s experience remains highly relevant.   
 
The Negritos Community acquired legal title to its land pursuant to agrarian reform legislation and 
a declaration by Peru’s President at the time, granting the Community communal title to 14,375 
hectares in 1974.  However, shortly after the arrival of Yanacocha Mine to the area, in 1993 and 
1995 the Community allegedly consented to transfer title to approximately 1400 hectares of its 
land to the company in exchange for approximately $US 48,000.  This arrangement was reflected 
in two different contracts signed by company and community representatives after the company 
had officially requested the expropriation of the Community’s land. 102   Yanacocha quickly 
mortgaged a portion of the transferred property (609 hectares) to international banks, for loans 
totalling $85 million.  At the same time, between 1991 and 1994, state authorities initiated measures 
to convert Negritos’ communal land title into individual/family-based land titles, followed by a 
state decision in 1995 to annul the Community’s legal personality.  This allowed Yanacocha to 
subsequently pursue private land sales with individual community members.  The Negritos 
Community alleges that the documents that underlie these transfers were signed by a handful of 
corrupt community leaders, that community members were misinformed, bribed or extorted into 
signing certain ancillary documents, and that the Community as a whole was never properly 
consulted or even informed of these dealings, much less its rights in Peruvian constitutional law 
and international law applicable at the time.103      
 
The Negritos Community’s gradual turn to the law began a decade after these events, in tandem 
with a general rise in Indigenous and Campesino protest, rights consciousness and growth in civil 
society organizations in Peru and across Latin America.  Campesino protests against Yanacocha 
began in 2004 and in 2006, a Negritos community leader opposed to the mine was assassinated and 
a protestor was killed by security forces in the employ of Yanacocha.104  In spite of this, Negritos 
community members persisted and raised the money necessary to collect documents from various 
government ministries.  They then handed these large piles of paper over to pro bono lawyers for 
legal analysis.  Emboldened by what they saw in the documents, community members appealed to 
the company, various public officials and administrative decision makers for recognition of their 
rights and responses to their grievances, but to no avail.  Finally, in 2011, the Negritos Community 
presented its claim before a court of first instance, alleging that its communal property had been 

                                                
102 One agreement was an “expropriation agreement” and the other was an “easement agreement”.  However, it is 
widely recognized that under Peru’s mining laws, a mining easement is tantamount to an expropriation: see Kamphuis, 
“Litigating Indigenous Dispossession”, supra note 65. 
103 For a full description of the complex series of events that took place in relation to these agreements and land 
transfers, see Kamphuis, ibid. 
104 See Charis Kamphuis, “Foreign Mining, Law and the Privatization of Property: A Case Study from Peru” (2012) 
3:2 J Human Rights & Environment 217 at 239. 
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transferred without proper consultation, without free and informed consent and that the payment 
made in return was grossly unfair and inequitable.105 
 
While the underlying facts of the Negritos case took place in the early to mid 1990s, the literature 
reviewed in the previous sections demonstrates that many communities in Peru continue to face 
similar power asymmetries.  Like the Negritos Community, they are isolated and lack: awareness 
of their rights; independent advice; access to credible and accessible information about the impact 
of proposed projects; previous experience negotiating with companies; and experience resorting to 
the courts.  Communities also often face coercive conditions, including poverty, social exclusion 
and threats of violence if they oppose proposed projects.  Like the Negritos case, at present 
agreements and access to land are still often procured by: dividing and misleading community 
members; disregarding or actively subverting broad consultation; and/or choosing to negotiate 
secretly with leaders that already support the company, often in exchange for personal gain.   
 
As in the Negritos case, there continues to be significant risk that industry-Indigenous agreements 
will, at worst, be improperly obtained through corruption, extortion or dishonesty, and at best, that 
communities will negotiate agreements without fully understanding applicable laws, as well as 
social, environmental and economic consequences.  All of this makes the Negritos Community’s 
litigation instructive, as it explores the question of how a potentially unconstitutional or otherwise 
illegally obtained agreement between a foreign company and an Indigenous community 
(communal titleholder) might be challenged in court on the basis of constitutional and international 
Indigenous rights principles.     
 

c. Challenging Illegitimate Agreements in the Courts 
 

As indicated, in 2011 the Negritos Community launched a constitutional challenge to agreements 
with Yanacocha Mine, signed in the early to mid 1990s.  Under Peru’s Constitutional Procedural 
Code, an amparo action is the single cause of action available to defend Campesino and Native 
constitutional rights in these circumstances.106  In principle, it could allow for a kind of judicial 
review of Indigenous-industry agreements.  This is possible due to three important features of 
Peruvian constitutional law.  First, the amparo allows communities to request a remedy for alleged 
violations of Campesino and Native rights already explicitly recognized in the constitution and 
domestic legislation.  Second, communities can bolster their claims by referring to certain 
international Indigenous and human rights principles that are directly incorporated into Peru’s 
constitution and are therefore legally binding.  Third, the amparo allows communities to bring their 
claim directly against a private party’s acts or omissions, such as for example those of a resource 
company.  Of further interest is the fact that these features of Peruvian constitutional law are similar 
in a number of other countries in Latin America.107 While the Negritos Community brought its 
amparo action against the specific transfer of its property interests executed in contracts signed 
                                                
105  For a full description of the Negritos Community’s turn to the law and its legal arguments, see Kamphuis, 
“Litigating Indigenous Dispossession”, supra note 65. 
106 See Omar Cairo Roldán, “El panorama general del proceso de amparo en el Perú” (2008) 3:8 Palestra Tribunal 
Constitucional: Revista de doctrina y jurisprudencia 153 at 157. 
107 Peru’s amparo is similar to the amparo available in Brazil, Colombia, the Dominican Republic, Ecuador, Guatemala 
and Nicaragua: see Allan R Brewer-Carías, Constitutional Protection of Human Rights in Latin America: A 
Comparative Study of Amparo Proceedings (New York: Cambridge University Press, 2008) at 139. 
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with Yanacocha, given that the Procedural Code refers to any act or omission by a private or public 
actor that violates a constitutional right, it appears that the amparo cause of action could capture 
Indigenous-industry agreements more broadly.   
 
Since presenting its amparo action, the Negritos community has faced many delays and obstacles 
both inside and outside of the courtroom.108  Unsurprisingly, defendant Yanacocha Mine responded 
by immediately objecting to the admissibility of the Community’s claim.109  However, only one 
objection has prevailed at both first and second instance, namely that the claim is outside of the 
required limitation period.  This refers to the provisions of Peru’s Constitutional Procedural Code 
that require a claimant to bring an amparo claim within 60 days from the time that the claimant: 
(1) became aware of the rights violation, and (2) is able to bring the claim.  The Code also 
recognizes exceptions to this general rule, including where the alleged rights violating actions are 
ongoing, or where the alleged violations are the result of omissions. 110   
 
In 2015, an appeal court held that the 60-day limitation period began on the precise date in the mid-
1990s when a handful of Community leaders signed the agreement with Yanacocha to transfer the 
company title and interests in communally owned land.  The court reasoned that the Negritos 
Community must have known about the land transfer due to the fact that the change in title was 
filed in the public registrar and given that community members could plainly observe the mine’s 
subsequent operations on formerly communal land.  It characterized the Community’s 
constitutional concerns about the agreement as a convenient excuse.  The court also refused to 
consider the argument that the limitation period rule should be interpreted equitably, taking into 
account community members’ lack of knowledge of their substantive and procedural rights, and of 
the nature and consequences of the agreement with Yanacocha.  The court also declined to consider 
the argument that the impugned agreement represents ongoing violations and/or omissions with 
respect to the Community’s rights, thereby triggering an exception to the 60-day limitation period.  
On this basis, the court refused to consider the Community’s claim on the merits.111 
 
In doing so, the appeal court presiding over the Negritos Community’s amparo action adopted a 
formalistic view of consent whereby the signatures on an agreement document were sufficient to 
trigger a very short limitation period of 60 days.  This reasoning ignored the fact that the 
Community’s central substantive allegations in the case are precisely that its land titles were 
transferred to the company without its informed consent, on the basis of misinformation, falsehoods 
or extortion, and in some cases without its knowledge.  In other words, the appeal court’s approach 
to consent in the limitation period context ignored the social and cultural reality of these early 
interactions between Negritos Community members and representatives of Yanacocha Mine.  
Rather, the court expected the Community to interact with Yanacocha like a sophisticated legal 
actor, fully aware of and able to act on all of its procedural and substantive rights.  The Negritos 
Community is challenging the appeal court’s decision on these points in Peru’s highest 
constitutional court. 

                                                
108 See Kamphuis, “Litigating Indigenous Dispossession”, supra note 65. 
109	First	Specialized	Civil	Court	of	Cajamarca,	Exp	No	00315-2011-1-0601-JR-CI-01,	Resolution	No	25	(16	June	
2014).	
110	Law	No	28237,	Constitutional	Procedural	Code,	arts	2,	44.		
111	Superior	Court	of	 Justice	of	Cajamarca,	Permanent	Civil	Appeal	Court,	Exp	00315-2011-0-0601-JR-CI-01,	
Resolution	No	33	(5	May	2014).	
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4. Conclusion: Equitable Rights-Centered Oversight Mechanisms 

 
This chapter reviewed literature evaluating the regulation of the Indigenous right to consultation in 
various Latin American countries, as well as the implementation of this right on the ground (part 
two), including through indsutry’s efforts to negotiate agreements with affected communities.  
Building on this, the chapter offered a detailed account of the Peruvian context as a useful 
illustration of the many concerns that emerge in the broader literature (part three).  On this basis, I 
have argued that the legal and political conditions in many Latin American countries generate a 
serious risk that Indigenous communities will enter into benefit agreements with resource 
companies in the absence of full information and knowledge of the meaning and significance of 
the agreement, without a variety of human rights safeguards, and sometimes as a result of 
inappropriate or illegal tactics.   
 
The Negritos Community’s efforts to challenge agreements with Yanacocha Mine related to the 
transfer of property interests have uncovered an avenue for judicial scrutiny of allegedly 
unconstitutional agreements.  Peru’s constitutional order contains three key features that make this 
possible: it recognizes Campesino and Native Communities’ communal rights; it incorporates 
certain internationally recognized Indigenous rights; and it allows rights violations claims to be 
brought directly against a company.  These features are also part of the legal systems of a number 
of other Latin American countries.  This framework is interesting in that it subjects private contracts 
to constitutional scrutiny and the standards vested in constitutionalized Campesino, Native and 
Indigenous rights.112    
 
However, the social and legal dynamics of the Negritos case underscore that it can take a great deal 
of time for communities to realize that they have a legal basis for challenging an unfair agreement, 
find capable legal support and marshal all that is required to bring a case forward.  While the 
applicable limitation period in Peru’s Procedural Code is short, the rule is articulated with 
important references to a claimant’s knowledge and capacity to bring a claim.  Moreover, the Code 
provides for certain exceptions to the rule.  In principle this would give the courts discretion to take 
a claimant’s social circumstances into account.  However, in the Negritos case the courts to date 
have chosen to ignore this in favour of a narrow interpretation of the limitation period rule.  This 
could convert the Community’s delay into an absolute bar to a substantive constitutional 
consideration of its case.   
 
The observations and findings in the Negritos case study merit analysis in relation to the research 
reviewed in part two of this chapter.  This includes the work of authors who have attempted to 
address, at a normative and theoretical level, the relationship between the Indigenous right to 
consultation/consent and the right to self-determination, the problem of power, law’s colonial 
legacies, and the meaning of consent and knowledge in the context of Indigenous-industry 

                                                
112 One Peruvian constitutional law scholar has dedicated considerable attention to the relationship between public 
law/judicial review and the private law of contracts: Roger Arturo Merino Acuña, “La Tutela Constitucional de la 
Autonomía Contractual. El Contracto Entre Poder Público y Poder Privado” in El Derecho Civil Patrimonial y Derecho 
Constitucional (Gaceta Jurídica, 2009) 43; Roger Arturo Merino Acuña, “Legitimando el Abuso en el Contrato: El 
Pleno Casatorio Sobre Transacción Extrajudicial y los Contratos Contaminados” (2010) Actualidad Civil y Procesal 
Civil, Normas Legales 221. 
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agreements.  This also includes widespread critiques of Indigenous consultation laws in Latin 
America and the strong consensus that in principle and in practice these laws have failed to address 
these normative and theoretical issues.  Rather, they have tended toward the formalistic, liberal 
concept of consent associated with classical contract law.    
 
The Negritos Community’s experience reveals that the very same inequities, power asymmetries 
and improprieties that lead communities into illegitimate agreements also prevent them from 
launching legal challenges in a timely fashion.  Thus, notwithstanding the existence in principle of 
potential legal avenues for judicial scrutiny of Indigenous-industry agreements, in practice the 
formal equality logic of liberal contract law may work to bar Indigenous challenges to past 
agreements with industry.   In other words, there is an important continuity between the failure to 
address questions of social context and power in the conceptualization and implementation of the 
rights to consultation and consent/agreement, and the failure to address these same issues in the 
procedural rules that function as gatekeepers to substantive judicial scrutiny of Indigenous-industry 
agreements.     
 
This observation should be important to those seeking to develop emancipatory normative and 
practical approaches to Indigenous consultation and consent.  As stated, the literature reviewed in 
this chapter has critiqued the ways in which these rights are being articulated and implemented in 
Latin America.  The Negritos case study adds to this critique, revealing that normative 
developments in this area have also failed to consider the procedural obstacles to defending these 
rights, including in the courts.  In particular, they have failed to articulate the rules that should 
govern how communities might challenge the legitimacy of past agreements with industry on 
substantive or procedural grounds.      
 
Current social and legal dynamics in Latin America indicate that this is not a small oversight.  There 
is a clear need for mechanisms capable of independently scrutinizing the validity of Indigenous-
Industry benefits agreements against the normative criteria of substantive Indigenous rights.  Such 
mechanisms must safeguard against formalistic and exclusionary approaches to consent, as 
exemplified by the Peruvian courts to date in the Negritos case.  These mechanisms must adopt 
equitable and contextual approaches to substantive and procedural questions.  In short, Anaya’s 
concept of equitable rights-centered agreements must be accompanied by the development of 
equitable rights-centered causes of action, limitation period rules, and normative standards for 
scrutinizing Indigenous-industry agreements after the fact. 
 
As companies continue under present conditions to pursue benefits agreements with Indigenous 
peoples in Latin America, there are problems and there will be more problems with these 
agreements.  In the absence of specialized oversight mechanisms, courts will often be the only 
forum for resolving rights and distribution claims and ensuring the legitimacy and legality of past 
agreements.  However, judicial oversight will only be possible if civil procedures enable 
communities to access the courts in practice.  At stake is communities’ ability to operationalize 
substantive Indigenous rights principles to remedy past and ongoing violations that have been 
enshrined in so-called “agreements”.   
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