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Abstract 
 
The vast majority of mining companies operating globally are Canadian.  For nearly two decades, 
social justice advocates systematically documented the concerns of mine-affected communities in 
relation to Canadian operations in developing countries, producing a significant body of empirical 
work that described not only the nature of the social conflicts associated with Canadian companies 
but also the mechanisms whereby the Canadian government provides companies with political, 
economic and legal support.  Beginning in 2005, activists, policy makers, industry leaders and 
international human rights bodies participated in a sustained debate over the appropriate Canadian 
regulatory responses to these issues.  This chapter analyses the strategies of law reform advocates 
between 2000 and 2017 to critique Canadian policy and the overseas conduct of Canadian 
extractive companies.  It gives special attention to the 2016 law reform proposal from Canadian 
civil society, the draft Business & Human Rights Act.  The strategies profiled here are of special 
interest because they resulted in a significant, if not unexpected, breakthrough in early 2018 when 
the Canadian government announced a globally unprecedented new grievance mechanism: the 
Canadian Ombudsperson for Responsible Enterprise.  The discussion is of interest to those 
concerned with law’s potential (and limitations) as an instrument of social justice in the global 
economy, and particularly for communities affected by foreign resource extraction.   
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Building the Case for a Home-State Grievance Mechanism: 
Law Reform Strategies in the Canadian Resource Justice Movement  

- Charis Kamphuis1 
 
1  Introduction: Context, Issues & Debates   
 
On May 26, 2017, a group of Canadian activists belonging to the Toronto-based Mining Injustice 
Solidarity Network occupied the office of Liberal Member of Parliament Michael Levitt, 
chairperson of the Subcommittee on International Human Rights, a committee of the Canadian 
federal Parliament.2  Their stated goal was to protest “Canadian mining abuses abroad” as well as 
the federal government’s inaction in response to draft legislation proposed in 2016 by the Canadian 
Network for Corporate Accountability (CNCA).3 The proposal, called The Global Leadership in 
Business and Human Rights Act: An act to create an independent human rights ombudsperson for 
the international extractive sector,4 contemplates an International Extractive Industry 
Ombudsperson with the power to investigate complaints against Canadian companies and make 
recommendations to the Canadian government, the company and/or the complainant, including 
with respect to remedies.  The proposed legislation also contained some limited incentive and 
enforcement tools.   
 
The civil disobedience referred to represents one position in a long history of debate in Canada on 
the issues raised by the protestors.  This debate began to take shape in Canada in the late 1990s, 
and consistently revolved around two interrelated issues.  The first point of controversy arose from 
competing views of the nature of the problem to be addressed.  Advocates raised serious allegations 
about the conduct of Canadian resource extraction companies abroad and the human rights impacts 
of their operations.  They alleged that Canadian companies are routinely causing or contributing 

                                                
1 This chapter was supported in part by the work of the Justice & Corporate Accountability Project (JCAP).  Thank 
you to Lavinia Floarea and Heather Hall for research assistance and to the organizers of the 2017 Thompson Rivers 
University (TRU) Arts Colloquium (Canada) and the 2016 Human Rights in the Extractive Industries conference at 
Goethe-University (Germany) for the opportunity to discuss some of the materials presented here.  This paper also 
benefited from conversations with Shin Imai, Ruth Buchanan and Robert Wai.  Any errors are my own.   
 
Charis Kamphuis 
Assistant Professor, Thompson Rivers University 
Email: ckamphuis@tru.ca 
 
2 Saunders S, Activists occupy Liberal MP Michael Levitt’s office to protest Canadian mining abuses. Now Magazine, 
31 May 2015, https://nowtoronto.com/news/mining-abuse_1/ (last accessed 10 December 2017).  
3 Formed in 2005, the Canadian Network for Corporate Accountability (CNCA) brings together 30 environmental, 
human rights, religious, labor and solidarity groups from across Canada.  The CNCA’s mission is to ensure that 
Canadian mining, oil and gas companies respect human rights and the environment when working abroad. To do this, 
it advocates for policy and law reform in Canada: Canadian Network for Corporate Accountability, What we do, 
http://cnca-rcrce.ca/about-us/what-we-do/ (last accessed 10 December 2017); Canadian Network for Corporate 
Accountability, How we work, http://cnca-rcrce.ca/about-us/how-we-work/ (last accessed 10 December 2017). 
4 Canadian Network on Corporate Accountability, The Global Leadership in Business and Human Rights Act: An Act 
to Create an Independent Human Rights Ombudsperson for the International Extractive Sector, Draft Model 
Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-
international-extractive-sector-11022016.pdf (last accessed 10 December 2017).  
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to a long list of harms in developing countries with impunity.5  In contrast, some industry 
supporters asserted that alleged or documented abuses signal the behavior of only “a few bad 
apples” who are the anomaly, and not indicative of a prevalent or systemic problem.6  Others said 
that Canadian companies are improving, and learning from past mistakes.7  Some individuals in 
industry and government also took the view that “anti-mining” groups invent or exaggerate their 
claims and manipulate local communities.8  
 
The second point of debate in Canada has centered on the nature of the appropriate government 
response to the problem, however defined.  Between 2005 and 2016, Canadians were presented 
with a litany of law and policy initiatives and proposals in response to this issue.  This included a 
parliamentary committee report in 2005, a series of national roundtables in 2006 and a multi-
stakeholder expert report in 2007.  In response, the federal government unveiled two voluntary 
Corporate Social Responsibility (CSR) policies on point, first in 2009, followed by a modified 
version in 2014.  Civil society’s dissatisfaction with these government responses was reflected in 
four different legislation proposals from opposition Members of Parliament and/or civil society 
groups between 2008 and 2016.  Finally, international institutions weighed in.  Between 2002 and 
2017, Canada’s policy position and refusal to develop a legal framework was the subject of as 
many as twelve statements from international human rights bodies and three dedicated hearings 
before the Inter-American Commission on Human Rights.   
 
While these discussions on the nature of the problem and the nature of the appropriate Canadian 
government response have been wide-ranging, Canadian civil society organizations have 
significantly focused their efforts on advocating for the creation of an effective state-based non-
judicial grievance mechanism.  This chapter’s objective is to record the advocacy strategies that 
these organizations, in collaboration with affected communities around the world, used to pursue 
law and policy reform in Canada with a special focus on non-judicial grievance mechanisms. This 
chapter picks up the story of this debate where previous writing on these issues left off, while at 
the same time filling in some empirical gaps.9  
 
This story, as told here, is structured in accordance with the advocacy strategies it depicts.  Part 
Two surveys how advocates attempted to document and report on the nature of the problem from 
the perspective of affected communities. Part 2 also shows how advocates moved beyond case 

                                                
5 Part Two will review the main sources and content of these allegations.  
6 Freeman S, The case for – and against – an ombudsperson to resolve mining disputes. Financial Post, 7 March 2017, 
http://business.financialpost.com/business/the-case-for-and-against-an-ombudsperson-to-resolve-mining-disputes 
(last accessed 10 December 2017). See for example the terms of the debate on the following recent TV Ontario (TVO) 
interviews: Paikin S, Toronto: Mining Capital of the World. TVO, 31 May 2017, 
https://www.youtube.com/watch?v=6NDn1LqKA3A (last accessed 10 December 2017); Paikin S, Canadian Mining 
Accountability Abroad. TVO, 31 May 2017, https://www.youtube.com/watch?v=Oem4r7zLTEY (last accessed 10 
December 2017).   
7 Las mineras canadienses gestionan mejor los conflictos que otras de propiedad extranjera. Revista ENERGIMINAS, 
14 August 2017, http://www.energiminas.com/las-mineras-canadienses-gestionan-mejor-los-conflictos-que-otras-de-
propiedad-extranjera/ (last accessed 10 December 2017).   
8  This assumption informed Canada’s 2009 CSR Policy which allowed companies to complain to the CSR Counsellor 
about communities to NGOs: Kamphuis (2012).  It was also present in industry rhetoric in key debates over law 
reform: Seck (2011), p. 73.  Most recently, this position appeared in a report issued by the Canadian CSR Counsellor, 
see infra Part 3.2. 
9 Seck (2011); Seck (2012); Simons (2015); Kamphuis (2012); Coumans (2012)  
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studies to develop empirically informed general descriptions of the harms associated with 
Canadian resource extraction abroad.  It also tracks how advocates endeavoured to document and 
problematize related forms of Canadian government support for the sector.  Part Three examines 
how the Canadian government responded to these problematizations with the development of a 
voluntary CSR policy for the Canadian extractive industry abroad.  This part summarizes the CSR 
policy status quo in Canada between 2009 and 2017 with a focus on the relevant portions of the 
2014 CSR framework.  This sets the context for Part Four, which profiles a second set of advocacy 
strategies, namely the development of informed critiques of Canada’s CSR policy and associated 
non-judicial grievance mechanisms.  These critiques were primarily rooted in experience, 
accumulated as advocates tested these mechanisms’ efficacy by supporting affected communities 
to file complaints.  To a lesser extent, but no less important, some critics invoked international 
standards for non-judicial grievance mechanisms as a metric for critiquing Canadian CSR policy.   
 
In tandem with the strategies of research-based descriptions of the nature of the problem (Part 
Two) and experience-based critiques of the government’s CSR policy response (Part Four), 
advocates further took up a third strategy.  This involved presenting this body of research and 
experience to international human rights bodies at every possible opportunity.  Part Five catalogues 
the resulting statements of numerous international bodies and summarizes their main themes.  
Finally, Part Six describes a fourth and final strategy, the development of concrete proposals for 
law reform to create a more effective home-state grievance mechanism.  Advocates pressured the 
Canadian government to consider their proposals, either in the parliamentary process or through 
direct political pressure and lobby efforts.  This section introduces the history of the law and policy 
proposals put forward in Canada between 2005 and 2014 before undertaking an in-depth review 
of the groundbreaking 2016 CNCA Ombudsperson proposal.  
 
This study of law reform advocacy in Canada on the issue of home-state non-judicial grievance 
mechanisms will be of interest to activists and academics participating in wider global 
conversation on transnational corporate accountability for harms caused in developing countries.  
Attention to home-state law and policy responses in this context became a permanent feature of 
mainstream international legal debate following the UN Human Rights Council’s endorsement of 
the Guiding Principles on Business and Human Rights in 2011.10  While there is no clear consensus 
over the nature of home-state responsibility in international law or the most appropriate responses, 
there is common ground that global society is facing a serious problem of corporate impunity, due 
in part to the “governance gap”.11  This refers to law’s global and systemic failure to prevent, 
ensure accountability, and provide remedy for corporate human rights abuses in the developing 

                                                
10 UN OHCHR, Guiding Principles on Business and Human Rights: Implementing the United Nations “Protect, 
Respect and Remedy” Framework. UN Doc HR/PUB/11/04 (2011).    The Guiding Principles were endorsed by the 
Human Rights Council in 2011: UNGA, Human Rights Council, Human rights and transnational corporations and 
other business enterprises. UN Doc A/HRC/RES/17/4, July 2011, para 1. 
11 G Gagnon, A Macklin and P Simons cited in Simons and Macklin (2014). Also see ETOS for human rights beyond 
borders (2013) Maastricht principles on extraterritorial obligations of states in the area of economic, social and cultural 
rights. http://www.etoconsortium.org/en/main-navigation/library/maastricht-principles/ (last accessed 10 December 
2017), p. 3; UNGA, Human Rights Council, Elaboration of an international legally binding instrument on 
transnational corporations and other business enterprises with respect to human rights, UN Doc 
A/HRC/26/L.22/Rev, 25 June 2014, http://ap.ohchr.org/documents/dpage_e.aspx?si=A/HRC/26/L.22/Rev.1 (last 
accessed 10 December 2017), para 1.  
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countries that host their operations.12  There is also common ground that home states like Canada 
must play an important role in addressing this issue by preventing human rights violations and 
ensuring access to effective remedies.  It is also widely agreed that home-state non-judicial 
grievance mechanisms form an important part of these efforts.  
 
The Canadian experience is highly pertinent to these international conversations for at least three 
reasons: first, due to the size of the Canadian resource extraction industry internationally; second, 
given the unparalleled intensity of the Canadian debate on home-state non-judicial grievance 
mechanisms over nearly two decades; and third, given advocates’ unprecedented success in early 
2018 when the Canadian government announced a ground-breaking decision to create the 
Canadian Ombudsperson for Responsible Enterprise, a new and more robust state-based non-
judicial grievance mechanism.   
 
This chapter is fundamentally an account of civil society strategies to address questions of global 
economic injustice by pursuing law and policy reform in a developed capital-exporting country.  
In conclusion, I will analyze these strategies, their achievements and limitations, and identify 
future areas of research.  This chapter may also be of interest to those concerned generally with 
global economic injustice. It will be of particular value to those interested in tracking the ways in 
which states like Canada actively shape economic relationships in the global economy, as well as 
the ways in which social justice advocates might problematize these relations and imagine legal 
responses.  
 
2  Establishing the Nature of the Problem with Empirical Research (1999-2017)  
 
2.1 Canadian Global Dominance in Resource Extraction & Canadian State Support 
 
For at least two decades, Canadian companies have been among the most significant players 
globally in resource extraction, especially in mining.13  The majority of large and junior mining 
companies are incorporated in Canada and Canadian stock exchanges list more mining companies 
than any other exchange in the world.14  In 2013, over 50 percent of the world’s publically listed 
exploration and mining companies were headquartered in Canada, numbering approximately 1500, 
with junior companies accounting for 90% of the total count.15  That same year, the foreign 

                                                
12 Simons and Macklin (2014). 
13 For 2005 statistics, see Advisory Group Report (2007) National Roundtables on Corporate Social Responsibility 
(CSR) and the Canadian Extractive Industry in Developing Countries, pp. 3-4.  For 2008 statistics, see Global Affairs 
Canada (2009) Building the Canadian Advantage: A Corporate Social Responsibility (CSR) Strategy for the Canadian 
International Extractive Sector, http://www.international.gc.ca/trade-agreements-accords-commerciaux/topics-
domaines/other-autre/csr-strat-rse-2009.aspx?lang=eng (last accessed 10 December 2017).    In 2008, 75 percent of 
the world’s exploration and mining companies were headquartered in Canada with an interest in over 100 countries 
around the world. 
14 Kamphuis (2012), p. 1457. Also see UN OHCHR, Statement at the end of visit to Canada by the United Nations 
Working Group on Business and Human Rights, 1 June 2017, 
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=21680&LangID=E (last accessed 10 
December 2017). 
15  Global Affairs Canada (2014) Canada’s Enhanced Corporate Social Responsibility Strategy to Strengthen Canada’s 
Extractive Sector Abroad – Doing Business the Canadian Way: A Strategy to Advance Corporate Social 
Responsibility in Canada’s Extractive Sector Abroad, http://www.international.gc.ca/trade-agreements-accords-
commerciaux/assets/pdfs/Enhanced_CS_Strategy_ENG.pdf (last accessed 10 December 2017); Natural Resources 
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presence of Canadian mining companies extended to 107 countries worldwide and Canadian 
companies accounted for nearly 31% of global expenditures on exploration.16  In 2015, Canadian 
stock exchanges accounted for more than half of the equity capital raised globally for mining.17  
Generally, the largest regional destination for Canadian mining investments is Latin America, with 
Africa in second place.18  In 2013, nearly half of the total value of Canada’s overseas mineral 
assets was in Latin America19 and 41% of the largest companies in Latin America were Canadian.20   
 
Without a detailed history study, it is difficult to determine exactly why the Canadian mining 
industry has gained such significant size and global dominance.  What is clear though is that the 
Canadian state supports the industry in a variety of ways.  Some authors have observed that the 
Canadian government has historically welcomed and promoted mining, both at home and abroad.21  
Others note that a favourable tax regime is one major explanation for the concentration of the 
global mining sector in Canada,22 along with a securities industry designed to promote mining.23  
A cluster of mining-related equipment and service providers with wide-ranging expertise has 
grown up around the Canadian mining industry.24  The Canadian government also provides direct 
financial support to the industry with favourable loans from Export Development Canada (EDC) 
and through the provision of development assistance to promote corporate social responsibility at 
specific mining projects.25 

                                                
Canada (2015) Canadian Mining Assets: Information Bulletin, December 2014, https://www.nrcan.gc.ca/mining-
materials/publications/17072 (last accessed 10 December 2017).  
16 Natural Resources Canada (2015) Canadian Mining Assets: Information Bulletin, December 2014. 
https://www.nrcan.gc.ca/mining-materials/publications/17072 (last accessed 10 December 2017). 
17 Mining Association of Canada (2016) Facts and Figures of the Canadian Mining Industry: F&F 2016, 
http://mining.ca/sites/default/files/documents/Facts-and-Figures-2016.pdf (last accessed 10 December 2017), p. 36.  
18 Global Affairs Canada (2009) Building the Canadian Advantage: A Corporate Social Responsibility (CSR) Strategy 
for the Canadian International Extractive Sector, http://www.international.gc.ca/trade-agreements-accords-
commerciaux/topics-domaines/other-autre/csr-strat-rse-2009.aspx?lang=eng (last accessed 10 December 2017).   
19 Mining Association of Canada (2016) Facts and Figures of the Canadian Mining Industry: F&F 2016, 
http://mining.ca/sites/default/files/documents/Facts-and-Figures-2016.pdf (last accessed 10 December 2017), p. 81. 
20 Canadian Network for Corporate Accountability & Justice & Corporate Accountability Project (2014) Human 
Rights, Indigenous Rights and Canada’s Extraterritorial Obligations. Inter-American Commission on Human Rights, 
Thematic Hearing for 153rd Period of Sessions, http://cnca-rcrce.ca/wp-
content/uploads/2016/05/canada_mining_cidh_oct_28_2014_final.pdf (last accessed 10 December 2017), p. 6. 
21 See generally: Hughes et al. (2016); Barton (1993).  
22 Deneault (2015); Natural Resources Canada (2015) Canada’s Positive Investment Climate for Mineral Capital: 
Information Bulletin, November 2014, https://www.nrcan.gc.ca/mining-materials/publications/8782 (last accessed 10 
December 2017); Wach T, Jim Flaherty’s corporate tax overhaul made Canada competitive. The Globe and Mail, 20 
March 2014, https://beta.theglobeandmail.com/report-on-business/economy/economy-lab/jim-flahertys-corporate-
tax-overhaul-made-canada-competitive/article17590384/?ref=http://www.theglobeandmail.com& (last accessed 10 
December 2017). 
23 Canadian Network for Corporate Accountability & Justice & Corporate Accountability Project (2014) Human 
Rights, Indigenous Rights and Canada’s Extraterritorial Obligations. Inter-American Commission on Human Rights, 
Thematic Hearing for 153rd Period of Sessions, http://cnca-rcrce.ca/wp-
content/uploads/2016/05/canada_mining_cidh_oct_28_2014_final.pdf (last accessed 10 December 2017), p. 6. 
24 Natural Resources Canada (2015) Canadian Mining Assets: Information Bulletin, December 2014, 
https://www.nrcan.gc.ca/mining-materials/publications/17072 (last accessed 10 December 2017). 
25 Canadian Network for Corporate Accountability & Justice & Corporate Accountability Project (2014) Human 
Rights, Indigenous Rights and Canada’s Extraterritorial Obligations. Inter-American Commission on Human Rights, 
Thematic Hearing for 153rd Period of Sessions, http://cnca-rcrce.ca/wp-
content/uploads/2016/05/canada_mining_cidh_oct_28_2014_final.pdf (last accessed 10 December 2017), p. 8; 
Keenan K & Hamilton K (2015) Export Credit Agencies and Human Rights: Failure to Protect. Halifax Initiative, 
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Beyond favourable loans, tax arrangements, and stock markets, the Canadian government also 
provides robust legal protection and political support for the sector.  In these latter areas, state 
support for global mining significantly ramped up during the Conservative government’s time in 
power, between 2006 and 2015.  In this time period Canada dramatically expanded its Foreign 
Investment Promotion and Protection Agreements (FIPPAs)26 and by 2016 Canada had signed 33 
FIPPAs in Latin America and 12 in Africa.  Political support for Canadian mining companies 
abroad was also formalized and strengthened.  In 2007, the federal government announced the 
Global Commerce Strategy, followed in 2013 by the Global Markets Action Plan.  These policies 
involve “economic diplomacy”, promising that “all Government of Canada diplomatic assets are 
harnessed to support the pursuit of commercial success by Canadian companies and investors.”27  
This includes the Canadian Trade Commissioner Service, which offers companies “privileged 
access to foreign governments, key business leaders and decision-makers.”28  The policy claims 
that “other countries are doing the same, and Canada…must be more aggressive and effective 
than…the competition.”29  The policy of economic diplomacy remains in place to date.30 
 
2.2  Problematizing the Impacts of Canadian Resource Companies Abroad 
 
This section chronicles the various ways in which government, industry and civil society actors 
have studied the conduct of Canadian resource companies abroad empirically.  Initially, the 
Canadian government worked with industry, civil society and academia to lead or enable three 
major studies of the issue.  The first was an in-depth case study of Talisman Energy Inc., 
undertaken in 1999 by the Canadian Assessment Mission to Sudan, also known as the Harkat 
Mission.  The Canadian government convened this independent fact-finding initiative in response 
to international pressure and allegations that Talisman was benefiting from grave human rights 
abuses in relation to its operations in Sudan.  The Harkat Mission concluded that oil extraction and 
development was fuelling Sudan’s civil war.  It also found that the Sudanese government was 

                                                
Both Ends, CounterCurrent, Forum Suape & Rios Vivos, http://77.104.146.242/~aboveground/wp-
content/uploads/2015/06/Failure-to-Protect.pdf (last accessed 10 December 2017); Brown (2012). 
26 Mertins-Kirkwood H (2015) A Losing Proposition: The Failure of Canadian ISDS Policy at Home and Abroad.  
Canadian Centre for Policy Alternatives, 
https://www.policyalternatives.ca/sites/default/files/uploads/publications/National%20Office/2015/08/Losing_Propo
sition.pdf (last accessed 10 December 2017); Mining Association of Canada (2016) Facts and Figures of the Canadian 
Mining Industry: F&F 2016, http://mining.ca/sites/default/files/documents/Facts-and-Figures-2016.pdf (last accessed 
10 December 2017), p. 81. 
27 Global Affairs Canada (2013) Global Markets Action Plan: The Blueprint for Creating Jobs and Opportunities for 
Canadians through Trade, http://international.gc.ca/global-markets-marches-mondiaux/plan.aspx?lang=eng#1b (last 
accessed 10 December 2017).  
28 Canadian Trade Commissioner Service (2017) What we can do for you, http://tradecommissioner.gc.ca/how-tcs-
can-help-comment-sdc-peut-aider.aspx?lang=eng (last accessed 10 December 2017). 
29 Global Affairs Canada (2013) Global Markets Action Plan: The Blueprint for Creating Jobs and Opportunities for 
Canadians through Trade, http://international.gc.ca/global-markets-marches-mondiaux/plan.aspx?lang=eng#1b (last 
accessed 10 December 2017). 
30 Interestingly, in 2016 the federal government announced a new policy elaborating on Canadian embassies’ 
commitment to supporting human rights defenders in the countries where they are located.  However, this new policy 
did not modify or change economic diplomacy: Canada (2016) Voices at risk: Canada’s guidelines on supporting 
human rights defenders, http://international.gc.ca/world-monde/issues_development-
enjeux_developpement/human_rights-droits_homme/rights_defenders_guide_defenseurs_droits.aspx?lang=eng (last 
accessed 10 December 2017). 
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using oil company infrastructure to bomb civilian populations in combination with violent ground 
operations, including forced displacement, rape, murder and kidnapping, in order to clear a swath 
of land around oil operations to ensure their security in the midst of the war.31 
 
After the Harkat Mission, the Parliamentary Sub-committee on Human Rights and International 
Development held several rounds of hearings on the activities of Canadian resource companies in 
developing countries. It heard evidence from an array of expert witnesses, industry representatives, 
Canadian civil society leaders, and leaders from affected communities.  The sub-committee’s 2005 
final report was adopted by the Standing Committee on Foreign Affairs and International Trade 
(SCFAIT) and submitted to the Canadian Parliament. The report found that:  

 
mining activities in some developing countries have had adverse effects on local communities, especially 
where regulations governing the mining sector and its impact on the economic and social wellbeing of 
employees and local residents, as well as on the environment, are weak or non-existent, or where they are 
not enforced.32  

 
In response to the SCFAIT report, in 2006 the Canadian government formed an Advisory Group 
of experts representing industry, NGOs and academia with a mandate to convene the Canadian 
National Roundtables on Corporate Social Responsibility and the Extractive Industry in 
Developing Countries.  In their 2007 consensus report, the Advisory Group summarized the 
concerns at issue in terms of: environmental concerns, community relations, human rights, security 
and armed conflict, labour relations, indigenous peoples’ rights, compatibility of resource 
development with national and local economic priorities, benefit sharing with local communities, 
ineffective legal systems and the potential for corruption.33  
 
Following the Harkat, SCFAIT and Advisory Group reports, the Canadian government refrained 
from further research-based study of these issues for about ten years. In this vacuum, many 
academics and civil society groups continued to study the problem empirically, albeit without 
support or endorsement from the Canadian government.  Initially, advocates focused primarily on 
researching and publishing case studies that documented connections between specific Canadian 
mining companies and human rights violations in affected communities around the world.34   
 
Advocates’ grassroots research into specific company misconduct enabled a handful of affected 
communities to bring civil claims against Canadian companies to Canadian courts.  However, 
between 1998 and 2011 a number of attempts to access Canadian courts failed to overcome 

                                                
31 Simons and Macklin (2014), pp. 1-3, 22-78. 
32 House of Commons Standing Committee on Foreign Affairs and International Trade (2005) Mining in Developing 
Countries: Corporate Social Responsibility. 38th Parl, 1st Sess, 14th Rep, 
http://www.ourcommons.ca/DocumentViewer/en/38-1/FAAE/report-14 (last accessed 10 December 2017). 
33 Advisory Group Report (2007) National Roundtables on Corporate Social Responsibility (CSR) and the Canadian 
Extractive Industry in Developing Countries, pp. 4-5. 
34 For some examples see: Imai et al. (2007); Rights and Democracy (2007) Human Rights Impact Assessment of 
Foreign Investment Projects: Learning from Community Experiences in the Philippines, Tibet, the Democratic 
Republic of Congo, Argentina, and Peru, http://publications.gc.ca/collections/collection_2007/dd-rd/E84-21-
2007E.pdf (last accessed 10 December 2017); Halifax Initiative (2007) Canadian Mining Map, Blog, 
https://miningwatch.ca/blog/2007/2/21/halifax-initiative-publishes-canadian-mining-map (last accessed 10 December 
2017); McGee (2009); Walter and Martinez-Alier (2010).  
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procedural objections from the company defendant at a preliminary stage.35  Nonetheless, 
advocates persisted and between 2013 and 2016 they succeeded in convincing Canadian courts to 
try claims against three different Canadian mining companies.36  In 2013, an Ontario provincial 
court ruled that a group of plaintiffs have an arguable case against Hudbay Minerals Inc and sent 
the parties to trial. These suits claim damages from serious bodily harm, gang rape and death 
perpetrated by security forces at Hudbay’s Fenix nickel mine in Guatemala.37 
 
In 2016 a British Columbia (BC) provincial court sent another suit to trial, finding that BC is the 
most appropriate forum to hear claims against Nevsun Resources in relation to its Bisha mine in 
Eritrea.38  In this case, the plaintiffs claim that they endured forced labour conditions at the mine, 
in violation of Canadian and international law.  Finally, in 2017 the BC Court of Appeal found 
that that BC is the most appropriate jurisdiction to hear claims against Tahoe Resources in relation 
to its El Escobal mine in Guatemala.39  The plaintiffs claim of serious bodily harm caused when 
Tahoe security guards shot at them during a peaceful protest will now be heard on the merits.40  
 
The alleged facts in these cases certainly garnered public attention, as did their success in 
overcoming significant jurisdictional and procedural obstacles. However, it quickly became clear 
to advocates that case studies and litigation alone had limited power to influence broad policy or 
law reform responses.  Individual studies could not reveal the severity or extent of the problem at 
the industry, regional or global level and were too easily written off as examples of just “a few bad 
apples”. 
 
Following the high-water mark of the Advisory Group report, it also became clear to advocates 
that the Canadian government and industry were no longer interested in collaborating with civil 
society to undertake larger scale studies or to create a transparent system for proactively 
monitoring conflicts and allegations against Canadian mining companies.  One infamous example 
of this is a 2009 report, secretly commissioned by the Prospectors and Developers Association of 
Canada (PDAC) and leaked to civil society groups in 2010.41  The PDAC report studied the rates 
of Canadian involvement in severe ethical, environmental, human rights and occupational 

                                                
35 Association canadienne contre l'impunité (ACCI) c Anvil Mining Ltd, 2011 QCCS 1966, rev’d [2012] JQ no 3 
68 (QCCA), leave to appeal to SCC refused, 34733 (November 1, 2012); Presbyterian Church of Sudan v Talisman 
Energy, No 07-0016-cv (2nd Cir 2 October 2009); Recherches Internationales Québec v Cambior Inc, [1998] QJ no 
2554 (QL) (Qc Sup Ct); Piedra v Copper Mesa Mining Corp, 2011 ONCA 191, 332 DLR (4th) 118, affirming 2010 
ONSC 2421. 
36 See: Above Ground (2016) Transnational Lawsuits in Canada Against Extractive Companies: Developments in 
Civil Litigation, 1997-2016, http://www.aboveground.ngo/wp-content/uploads/2016/02/Cases_Oct2016_LO.pdf (last 
accessed 10 December 2017); Bennett N, Wave of Foreign Lawsuits against Local Miners hits Canadian Courts: 
Human Rights Groups are Backing Several Claims against Firms Operating in Guatemala, Eritrea. Business in 
Vancouver, 19 April 2016, https://www.biv.com/article/2016/4/wave-foreign-lawsuits-against-local-miners-hits-ca/  
(last accessed 10 December 2017).     
37 Choc v Hudbay Minerals Inc, 2011 ONSC 1414, [2011] OJ No 3417 (QL) (Ont SCJ). 
38 Araya v Nevsun Resources Ltd, 2017 BCCA 401, affirming 2016 BCSC 1856.  
39 Garcia v Tahoe Resources Inc, 2017 BCCA 39, reversing Garcia v Tahoe Resources Inc, 2015 BCSC 2045.  
40Tahoe on Trial, Security Footage Outside Escobal Mine, video, 27 April 2013, 
https://tahoeontrial.net/2015/11/19/security-footage-april-27-2013/ (last accessed 10 December 2017).   
41 Simons (2015), p. 3.  
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incidents in developing countries.42  It did so by surveying reports and complaints involving the 
activities of all mining and exploration companies operating in developing countries over the 
previous ten years.  On this basis, it identified 171 incidents of human rights violations.43  Of these, 
Canadian companies represented 33% of total violations, four times the number attributed to any 
other country.44  Importantly, PDAC commissioned this study in the midst of an intense debate in 
the Canadian Parliament over proposed legislation that aimed to create a home-state non-judicial 
grievance mechanism.  Nonetheless, PDAC did not disclose the study’s findings but rather lobbied 
vigorously against the proposed legislation.45   
 
In this context, civil society and academic research groups began to work toward their own general, 
research-based description of the problem from the perspective of affected communities.  Their 
first attempt was a 2013 report to the Inter-American Human Rights Commission (IAHRC), 
submitted by the Latin American Working Group on Mining and Human Rights.  The Working 
Group, comprised of six prominent organizations, collected information from grassroots 
organizations across eleven Latin American countries.46  It found commonalities across 22 case 
studies tracked over a period of three years.  On this basis, the Working Group’s final report 
summarized the human rights issues associated with Canadian companies in terms of: damage to 
the environment, including to water, livelihood and health; and lack of participation and consent, 
including inadequate consultation, imposition of projects in spite of opposition, and irregularities 
in property acquisition.47 The report also informed that local communities are not benefiting 
equitably and economically from mining projects.48   
 
In addition to capturing social, environmental and economic impacts, the Latin American Working 
Group report described problems with civil liberties.  In this regard, it reported that some Canadian 
                                                
42 Canadian Centre for the Study of Resource Conflicts (2009) Corporate Social Responsibility: Movements and 
Footprints of Canadian Mining and Exploration Firms in the Developing World, http://caid.ca/CSRRep2009.pdf (last 
accessed 10 December 2017), p. 4. 
43 Canadian Centre for the Study of Resource Conflicts (2009) Corporate Social Responsibility: Movements and 
Footprints of Canadian Mining and Exploration Firms in the Developing World, http://caid.ca/CSRRep2009.pdf (last 
accessed 10 December 2017), pp. 6-7. The report described violations under the categories of: occupational, unlawful, 
unethical, human rights, environmental and community conflict. 
44 Canadian Centre for the Study of Resource Conflicts (2009) Corporate Social Responsibility: Movements and 
Footprints of Canadian Mining and Exploration Firms in the Developing World, http://caid.ca/CSRRep2009.pdf (last 
accessed 10 December 2017), p. 7. 
45 Seck (2011); Coumans (2012). 
46 The six organizations included were from Chile, Colombia, Honduras, Mexico, Peru and the United States: see ETO 
Consortium (2017) For human rights beyond borders: How to hold States accountable for extraterritorial violations, 
Handbook, http://www.etoconsortium.org/nc/en/main-
navigation/library/documents/detail/?tx_drblob_pi1%5BdownloadUid%5D=204 (last accessed 10 December 2017), 
p. 42. 
47 Working Group on Mining and Human Rights in Latin America (2013) The impact of Canadian Mining in Latin 
America and Canada’s Responsibility: Executive Summary of the Report submitted to the Inter-American 
Commission on Human Rights,   
http://www.dplf.org/sites/default/files/report_canadian_mining_executive_summary.pdf (last accessed 10 December 
2017), pp. 10-19. 
48 Working Group on Mining and Human Rights in Latin America (2013) The impact of Canadian Mining in Latin 
America and Canada’s Responsibility: Executive Summary of the Report submitted to the Inter-American 
Commission on Human Rights,   
http://www.dplf.org/sites/default/files/report_canadian_mining_executive_summary.pdf (last accessed 10 December 
2017), pp. 10-19. 
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mining projects had led to large-scale social conflicts and the criminalization of protest and dissent.  
A 2015 MiningWatch report picked up on this theme.  It undertook detailed case studies of four 
Latin American countries and found a connection between Canadian mining interests and the 
growing trend of criminalization of dissent and social protest involving land and environmental 
defenders.49   
 
This focus on civil liberties intensified with a 2016 report published by the Justice & Corporate 
Accountability Project (JCAP).  This report remains the most comprehensive study undertaken to 
date on these issues.  It systematically documents reported incidents of violence and 
criminalization associated with Canadian mining companies operating in Latin America over a 
fifteen-year period, from 2000 until 2015.50  Using a recognized, rigorous and replicable research 
methodology, JCAP found that 44 people were killed, over 400 people were injured and over 700 
people were criminalized in conflicts related to Canadian mining companies in Latin America in 
the period under study.51  On the basis of this data, the report concluded that there is close proximity 
between Canadian mining companies abroad and violence.52  Notably, the JCAP research did not 
include death threats, property destruction, displacement, attempted assassination without injury, 
environmental contamination or psychological trauma in its definition of violence. 53  In addition 
to the concept of proximity, the JCAP report also explored the concept of complicity in order to 
understand the relationship between companies and violence.54   
 
In a similar vein, international organizations also began to compile data on violence against human 
rights defenders across sectors and on a global scale.  In 2017, the Business & Human Rights 
Resource Centre published statistics from its database tracking human rights defenders, working 

                                                
49 Notably, the MiningWatch study adopted a broader definition of criminalization than the JCAP Report. It defines 
criminalization as “the systematic manipulation of concepts of law and order – whether administrative, civil, or 
criminal – and the use of the punitive powers of the state and its organs of justice – whether initiated by state or non-
state actors or some combination of the two – to forbid, dissuade and/or prosecute legitimate dissent that are portrayed 
by state/non-state actors as contrary to fundamental social values.” See Moore J (2015) In the National Interest?: 
Criminalization of Land and Environment Defenders in the Americas.  MiningWatch Canada, 
https://miningwatch.ca/sites/default/files/inthenationalinterest_fullpaper_eng_1.pdf (last accessed 10 December 
2017), p. 14. The study’s fifth case study is of Indigenous communities in Canada.   
50 Justice & Corporate Accountability Project (2016) The “Canada Brand”: Violence and Canadian Mining Companies 
in Latin America, https://ssrn.com/abstract=2886584 (last accessed 10 December 2017), p. 8. 
51 Justice & Corporate Accountability Project (2016) The “Canada Brand”: Violence and Canadian Mining Companies 
in Latin America, https://ssrn.com/abstract=2886584 (last accessed 10 December 2017), p. 4.  The JCAP study defined 
criminalization as legal complaints or warrants again activists, arrests, detentions and charges.  The study did not 
capture criminalizing discourse from public authorities or companies.   
52 The report found a link between a Canadian mining project and violent conflict where at least two independent 
reports provide information or analysis that credibly establishes that the project’s presence is likely to have made a 
substantial contribution to violence or criminalization, Justice & Corporate Accountability Project (2016) The 
“Canada Brand”: Violence and Canadian Mining Companies in Latin America, https://ssrn.com/abstract=2886584 
(last accessed 10 December 2017), p. 11.  
53 Justice & Corporate Accountability Project (2016) The “Canada Brand”: Violence and Canadian Mining Companies 
in Latin America, https://ssrn.com/abstract=2886584 (last accessed 10 December 2017), p. 5.  
54 Justice & Corporate Accountability Project (2016) The “Canada Brand”: Violence and Canadian Mining Companies 
in Latin America, https://ssrn.com/abstract=2886584 (last accessed 10 December 2017), p. 28.  The report uses the 
concept of complicity to refer to an act, or failure to act, that enables violence to occur, exacerbates the occurrence of 
abuse, or facilitates abuses. 
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on corporate accountability issues, who were attacked, harassed or killed in 2015 and 2016.55  In 
this two-year period, the Centre identified over 400 cases worldwide, with the largest concentration 
of cases in the mining sector (30%).  Moreover, one-quarter of all cases were connected to 
companies headquartered in China, the United States or Canada.  The fact that this global study 
tracked the nationality, not only of human rights defenders but also of companies, meant that its 
findings further corroborated research focused exclusively on Canada, like the reports from JCAP, 
the Latin America Working Group and MiningWatch.  
 
The shift in the civil society research agenda, to move beyond case studies to aggregate data in 
order to describe the problem more generally, had a major impact on the debate in Canada.  The 
JCAP report in particular appears to have had far-reaching effects.  It received significant media 
attention in the Canadian press and was mentioned in international press, including in the New 
York Times.  Its authors presented their findings to lawmakers in Canada and numerous human 
rights bodies internationally.  Importantly, the shift to aggregate data also involved a narrow focus 
on civil rights and on violence in particular.  Undoubtedly the quantitative clarity of statistics on 
violence was an effective strategy for attracting the attention of the public and policy makers.  It 
was also methodologically rigorous and much simpler than producing large scale aggregate data 
on the full range of social, economic and environmental impacts of projects.   
 
While the production of quantitative aggregate data was an invaluable strategy, detailed individual 
case studies also made a very important contribution.  Case studies helped inform the framing of 
aggregate studies and captured critical details about the scope of the human rights concerns at 
issue.  A small number of case studies also became the basis for civil suits in Canada, which helped 
demonstrate the cogency of the alleged facts.  In combination, these strategies raised the public 
profile of the issues and strengthened the credibility of advocates’ fundamental message: that the 
impacts of Canadian resource companies’ operations abroad raise concerns that require a legal 
response from Canadian authorities.  
 
2.3  Problematizing the Canadian State’s Support for Companies 
 
Canadian civil society has developed another important research strategy that, although garnering 
less attention to date than the research described above, is no less important.  This refers to a stream 
of research that has documented and problematized Canadian state policies and practices that 
support Canadian mining operations abroad.  In this regard, advocates’ research has focused 
primarily on three main modalities of support: loans from Export Development Canada (EDC); 
equity held by the Canadian Pension Plan (CPP) in the form of investor shares, and political 
support from the Canadian foreign service, known as “economic diplomacy” (see description in 
Part 2.1).  Both the CPP and EDC are publically owned Crown corporations that operate at arm’s 
length from the federal government.   
 

                                                
55 Business & Human Rights Resource Centre (2017) Business & Human Rights Defenders: Key Database Findings, 
https://business-humanrights.org/en/key-findings-from-the-database-of-attacks-on-human-rights-defenders-feb-2017 
(last accessed 10 December 2017). Global Witness also tracks annual incidences of violence against environmental 
defenders. See: Global Witness (2016) On Dangerous Ground: The Killing and Criminalization of Land and 
Environmental Defenders Worldwide.  
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Early forms of research in the area of financial and political support began with case studies.  In 
2007 an organization called the Halifax Initiative published a collection of 23 short case studies 
that tracked the quantum of EDC and CPP financial support for each Canadian resource company 
and briefly summarized the problems allegedly associated with each companies’ overseas 
operations.56  In an early case that raised concerns about political support, a Canadian documentary 
filmmaker sued the former Canadian Ambassador to Guatemala for defamation.  The filmmaker 
had taken live video footage of the violent forced displacement of a community of Indigenous 
Guatemalans in 2007 by the Guatemalan military, police, private security companies, and 
employees of a Canadian mining company.  After the video was posted online, the Ambassador 
publicly accused the filmmaker of having fabricated the footage.  In 2010, an Ontario judge found 
that the Ambassador had slandered the filmmaker by making false statements about his film.57 
 
Following this early work, advocates began to develop of a more comprehensive and detailed 
description of the full range of Canadian public supports for companies abroad.  For example, the 
2013 Latin American Working Group report to the IAHRC, referred to above, included numerous 
examples of the Canadian state’s political, legal and economic supports for companies.  In addition 
to CPP, EDC and diplomatic support, it described the impact of Canada’s free trade agreements, 
development aid and interference in other countries’ domestic policies.58  A second report to the 
IAHRC, this time submitted by the CNCA and JCAP in 2014, repeated concerns with these 
policies and argued that Canada lacks effective accountability mechanisms to oversee company 
conduct as well as the provision of state support.59  
 
Building on these general descriptions of policy, advocates began to develop detailed empirical 
accounts of the government’s modalities of support for Canadian companies in specific cases.  The 
first line of research in this area focused on the Canadian state’s political support for companies 
abroad.  In 2013 and 2015, a coalition of Canadian organizations published two substantial reports 
based entirely on documents obtained through federal access to information requests.  The reports 
profiled two different case studies in Mexico, where Canadian embassy staff and Trade 
Commissioners had acted to defend Canadian mining companies in spite of strong opposition from 
affected communities and in the face of serious and credible allegations of human rights violations 
or risks of violations.60  In both cases, violence occurred against community members and in one 

                                                
56 Halifax Initiative (2007) Canadian Mining Map, Blog, https://miningwatch.ca/blog/2007/2/21/halifax-initiative-
publishes-canadian-mining-map (last accessed 10 December 2017). 
57 Voices-Voix (2013) Steven Schnoor, http://voices-voix.ca/en/facts/profile/steven-schnoor (last accessed 30 January 
2018).  
58 Working Group on Mining and Human Rights in Latin America (2013) The impact of Canadian Mining in Latin 
America and Canada’s Responsibility: Executive Summary of the Report submitted to the Inter-American 
Commission on Human Rights,   
http://www.dplf.org/sites/default/files/report_canadian_mining_executive_summary.pdf (last accessed 10 December 
2017), pp. 25-29. 
59 Canadian Network for Corporate Accountability & Justice & Corporate Accountability Project (2014) Human 
Rights, Indigenous Rights and Canada’s Extraterritorial Obligations. Inter-American Commission on Human Rights, 
Thematic Hearing for 153rd Period of Sessions, http://cnca-rcrce.ca/wp-
content/uploads/2016/05/canada_mining_cidh_oct_28_2014_final.pdf (last accessed 10 December 2017), pp. 6-10, 
17-18. 
60 Moore J and Colgrove G (2013) Corruption, Murder and Canadian Mining in Mexico: The Case of Blackfire 
Exploration and the Canadian Embassy. MiningWatch Canada, United Steelworkers & Common 
Frontiers, https://miningwatch.ca/sites/default/files/blackfire_embassy_report-web.pdf  (last accessed 10 December 
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case, a high-profile community leader was assassinated. Also in 2015, MiningWatch published a 
report that built on these two studies to identify a wide range of specific policies and actions of the 
Canadian state and its representatives in four Latin American counties.61  The report argued that 
these actions and policies had exacerbated specific conflicts with Canadian companies, escalating 
the risk of harm for affected communities and human rights defenders.  Much of the research 
presented in these reports appeared in a 2016 book published by two Canadian political scientists 
who tracked many different forms of Canadian political intervention and influence in a number of 
Latin American countries to the benefit of Canadian resource companies.62 
 
In addition to studying the Canadian state’s political support for companies, advocates continued 
to raise the issue of public financial support through the CPP and EDC.  The primary strategy in 
this regard was to publish credible research on the human rights record of companies receiving 
such support.  A 2016 report by a coalition of organizations profiled five complaints against 
Canadian resource companies brought to Canada’s National Contact Point (to be discussed in Parts 
3 and 4).  Among its many findings, the study tracked the quantum of EDC loans and CPP equity 
holdings in each company.  It found that in three of five cases, companies facing serious allegations 
of human rights abuse and environmental harm continued to receive substantial financial support 
from these government agencies.63   
 
These findings were further supported by an extremely detailed 2017 case study of serious human 
rights allegations against a Canadian company with operations in Brazil.  The study found that 
despite credible, well known and ongoing allegations, EDC issued five loans to the company 
between 2012-2017 totally $850 million in financing, the CPP maintained an equity interest in the 
company worth 460 million, and the Canadian embassy continued to offer the company diplomatic 
support.64   On the basis of these studies, advocates have called for reforms to ensure due diligence, 
transparency and accountability in the decision making of government agencies when it comes to 
the provision of political and financial support for companies abroad.  Advocates have also called 
on the CPP to divest and EDC to deny loans to companies facing serious and credible allegations 
of human rights violations.65   
 
                                                
2017); Moore J (2015) Unearthing Canadian Complicity: Excellon Resources, the Canadian Embassy, and the 
Violation of Land and Labour Rights in Durango, Mexico. MiningWatch Canada & United Steelworkers, 
https://miningwatch.ca/sites/default/files/excellon_report_2015-02-23.pdf (last accessed 10 December 2017). 
61 See: Jen Moore (2015) In the National Interest?: Criminalization of Land and Environment Defenders in the 
Americas.  MiningWatch Canada, 
https://miningwatch.ca/sites/default/files/inthenationalinterest_fullpaper_eng_1.pdf (last accessed 10 December 
2017), p. 14. Also see: MiningWatch Canada (2013) Backgrounder: A Dozen Examples of Canadian Mining 
Diplomacy, Blog, https://miningwatch.ca/blog/2013/10/8/backgrounder-dozen-examples-canadian-mining-
diplomacy#sthash.poxyIirH.dpbs (last accessed 10 December 2017).   
62 Gordon and Webber (2016).  
63 Above Ground, MiningWatch Canada and OECD Watch (2016) “Canada is Back” but Still Far Behind – An 
Assessment of Canada’s National Contact Point for the OECD Guidelines for Multinational Enterprises, 
https://miningwatch.ca/sites/default/files/canada-is-back-report-web_0.pdf (last accessed 10 December 2017), p. 20.  
64 Above Ground and JusticiaGlobal (2017), Swept Aside: An Investigation into Human Rights Abuse at Kinross 
Gold-s Morro Do Ouro Mine, http://aboveground.ngo/wp-content/uploads/2017/12/Swept-Aside-Kinross-Morro-do-
Ouro-report.pdf (last accessed 10 December 2017). 
65 MiningWatch Canada (2017) Almost a Quarter-Million People Worldwide Join Call for Nevsun Resources 
Investors to Divest over Abuses at Eritrea Mine, News Release,  https://miningwatch.ca/news/2017/5/3/240000-
people-worldwide-join-call-nevsun-resources-investors-divest-over-abuses (last accessed 10 December 2017).  
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The previous pages have referred to numerous studies published between 1999 and 2017 by the 
Canadian government, civil society and academics documenting a wide range of human rights and 
environmental concerns directed at Canadian mining companies’ overseas operations.  
Government support for these efforts was relatively short-lived and consisted of funding three 
studies and the resulting reports, published between 1999 and 2007 (the Harkat Report, 1999; the 
SCFAIT Report, 2005, and the Advisory Group Report, 2007).  Following this period, advocates 
continued this research, combining detailed case studies with regional, global or industry level 
studies.  Beginning in 2013, some advocates intensified their efforts to document the breadth of 
the Canadian state’s economic, legal, political and policy support for the sector.  These efforts 
consisted of general descriptions of state policy in these areas, as well as a handful of detailed case 
studies of conflicts between Canadian companies and local communities.  In terms of the later, this 
research strategy also tracked the quantum of the Canadian state’s financial support and/or specific 
practices of diplomatic support in the context of specific conflicts.    
 
3  Canada’s Corporate Social Responsibility Policy Response (2009-2017) 
 
In response to the research described in Part 2, between 2009 and 2017 the Canadian government 
developed a Corporate Social Responsibility (CSR) policy framework consisting of three main 
elements: (1) a CSR policy document; (2) the office of the CSR Counsellor; and (3) the Canadian 
National Contact Point (NCP).  The CSR policy and Counsellor’s office were first introduced in 
2009 and updated in 2014.  The Canadian NCP, first established in 2000 pursuant to Canada’s 
membership in the Organization of Economic Cooperation and Development (OECD), became a 
central component of Canada’s 2014 CSR policy.66  In this period, the NCP and the CSR 
Counsellor each oversaw a state-based non-judicial grievance mechanism available for mediating 
conflicts arising between Canadian companies and those affected by their operations abroad.   
 
This section begins by establishing the main features and outcomes of the 2009 CSR policy before 
moving on to describe the 2014 updated policy and NCP mechanism in terms of their regulatory 
components: objectives, standards, procedures and potential incentives and disincentives.  This 
summary of Canadian’s CSR policy in the period in question is important, not only because it 
constituted the status quo policy response for nearly nine years to the problematizations described 
in the previous section, but also because it formed the basis of a further suite of law reform 
advocacy strategies, analysed in Parts 4 and 5 of this chapter.   
  

                                                
66 Global Affairs Canada (2016) Canada’s National Contact Point (NCP) for the Organisation for Economic Co-
operation and Development (OECD) Guidelines for Multinational Enterprises (MNEs), 
http://www.international.gc.ca/trade-agreements-accords-commerciaux/ncp-
pcn/index.aspx?lang=eng&menu_id=1&menu=R (last accessed 10 December 2017). 
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3.1 CSR Policy & CSR Counsellor: 2009-2014 
 
In 2009 the Canadian government launched Building the Canadian Advantage: A Corporate Social 
Responsibility (CSR) Strategy for the Canadian International Extractive Sector.67  Its objective 
was to “improve the competitive advantage of Canadian international extractive sector companies 
by enhancing their ability to manage social and environmental risks.”68  To this end, the policy 
encouraged companies to sign on to voluntary CSR Principles69 and included the statement that 
the government “expects and encourages Canadian companies operating abroad to respect all 
applicable laws and internationally-agreed principles of responsible business conduct.”70  Any 
reference to human rights was notably absent from the policy’s text.   
 
The CSR strategy also involved the creation of an Office of the Extractive Sector CSR Counsellor 
with a mandate to review the CSR practices of Canadian extractive companies operating abroad 
and to advise them on the implementation of CSR guidelines.71  This Office included a voluntary 
dispute resolution mechanism whereby an individual, group or community who “reasonably 
believes that it is being or may be adversely affected by the activities of a Canadian extractive 
sector company in its operations outside Canada” could ask the CSR Counsellor to initiate a 
review.72  Surprisingly, the 2009 policy also allowed companies to file a complaint against 
individuals or civil society groups.73  Notably, the Counsellor could only undertake reviews with 
the consent of all parties involved and reviews consisted of informal or formal mediation.   
 
The first CSR Counsellor served from October 2009 to October 2013.74  During this time advocates 
and affected communities brought six cases or “requests for review” to the Counsellor’s office.  
These cases involved allegations of labour rights violations, serious environmental damage, and 
lack of consultation with affected communities.  In three cases the process ended because the 
company refused to participate.75  In a fourth case, the requesters asked to keep their identities 

                                                
67 Global Affairs Canada (2017) CSR Counsellor, About Us, http://www.international.gc.ca/csr_counsellor-
conseiller_rse/About-us-A-propos-du-bureau.aspx?lang=eng (last accessed 10 December 2017).   
68 Global Affairs Canada (2009) Building the Canadian Advantage: A Corporate Social Responsibility (CSR) Strategy 
for the Canadian International Extractive Sector, http://www.international.gc.ca/trade-agreements-accords-
commerciaux/topics-domaines/other-autre/csr-strat-rse-2009.aspx?lang=eng (last accessed 10 December 2017).   
69 The International Finance Corporation’s Performance Standards on Social & Environmental Sustainability, the 
Voluntary Principles on Security & Human Rights, the Global Reporting Initiative and the OECD Guidelines for 
Multinational Enterprises. 
70 Global Affairs Canada (2009) Building the Canadian Advantage: A Corporate Social Responsibility (CSR) Strategy 
for the Canadian International Extractive Sector, http://www.international.gc.ca/trade-agreements-accords-
commerciaux/topics-domaines/other-autre/csr-strat-rse-2009.aspx?lang=eng (last accessed 10 December 2017). 
71 Global Affairs Canada (2017) Office of the Extractive Sector Corporate Social Responsibility (CSR) Counsellor, 
http://www.international.gc.ca/csr_counsellor-conseiller_rse/index.aspx?lang=eng (last accessed 10 December 2017). 
72 Global Affairs Canada (2009) Building the Canadian Advantage: A Corporate Social Responsibility (CSR) Strategy 
for the Canadian International Extractive Sector, http://www.international.gc.ca/trade-agreements-accords-
commerciaux/topics-domaines/other-autre/csr-strat-rse-2009.aspx?lang=eng (last accessed 10 December 2017).   
73 For more details on this strange provision see: Kamphuis (2012). 
74 Global Affairs Canada (2017) CSR Counsellor, About Us, http://www.international.gc.ca/csr_counsellor-
conseiller_rse/About-us-A-propos-du-bureau.aspx?lang=eng (last accessed 10 December 2017).   
75 Global Affairs Canada (2011) Closing Report – Request for review file #2011-01-MEX,  
http://www.international.gc.ca/csr_counsellor-conseiller_rse/publications/2011-01-MEX_closing_rep-
rap_final.aspx?lang=eng (last accessed 10 December 2017); Global Affairs Canada (2012) Closing Report – Request 
for Review File Number 2012-03-ARG, http://www.international.gc.ca/csr_counsellor-



	

	 17 

confidential and ultimately neither the company nor the requesters responded to the Counsellor’s 
mediation efforts.76  In another case the affected community members declined to participate in 
the review process.77  In a final case, after informal mediation the company agreed to raise 
awareness of its site level grievance process and adopt best practices for dispute resolution.78  
However, there is no indication that the CSR Counsellor oversaw the implementation of this 
agreement or followed up on the resolution of the community’s original complaints.  In sum, in 
only one of six cases did the parties participate in a mediation process leading to an agreement and 
there is no evidence in any case that the conflicts improved or that the issues were resolved.  The 
first CSR Counsellor resigned at the end of 2013 before completing her term.79 
 
3.2 CSR Policy & CSR Counsellor: 2014-2017 
 
Advocates intensely criticized the 2009 CSR policy and its merger results, including at hearings 
before the IAHRC in 2013 and 2014.  This criticism in combination with the refusal of some 
companies to participate in the 2009 dialogue mechanism likely informed the Canadian 
government’s decision to launch a second CSR policy called Doing Business the Canadian Way: 
A Strategy to Advance Corporate Social Responsibility in Canada’s Extractive Sector Abroad.80  
This new policy described Canadian companies as being on the “leading edge of CSR practice.”81  
In terms of standards, it stated that Canada expects its companies operating abroad to “integrate 
CSR throughout their management structures so that they operate abroad in an economic, social 
and environmentally sustainable manner.”82  It also articulated the expectation that companies 
“respect human rights and all applicable laws, and…meet or exceed widely-recognized 

                                                
conseiller_rse/publications/2012-03-ARG_closing_report-rapport_final.aspx?lang=eng (last accessed 10 December 
2017); Global Affairs Canada (2013) Closing Report – Request for Review File Number 2013-05-ARG, 
http://www.international.gc.ca/csr_counsellor-conseiller_rse/publications/2013-05-ARG_closing_report-
rapport_final.aspx?lang=eng (last accessed 10 December 2017). 
76 Global Affairs Canada (2013) Closing Report – Request for Review File Number 2013-06-ARG, 
http://www.international.gc.ca/csr_counsellor-conseiller_rse/publications/2013-06-ARG_closing_report-
rapport_final.aspx?lang=eng (last accessed 10 December 2017). 
77 Global Affairs Canada (2017) Closing Report – Request for Review File Number 2013-04-MEX, 
http://www.international.gc.ca/csr_counsellor-conseiller_rse/publications/2017-05-ARG_closing_report-
rapport_final.aspx?lang=eng (last accessed 10 December 2017). 
78 Global Affairs Canada (2012) Closing Report – Request for Review File Number 2011-02-MAU, 
http://www.international.gc.ca/csr_counsellor-conseiller_rse/publications/2011-02-MAU_closing_report-
rapport_final.aspx?lang=eng (last accessed 10 December 2017). 
79 Global Affairs Canada (2017) CSR Counsellor, About Us, http://www.international.gc.ca/csr_counsellor-
conseiller_rse/About-us-A-propos-du-bureau.aspx?lang=eng (last accessed 10 December 2017).   
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Extractive Sector Abroad – Doing Business the Canadian Way: A Strategy to Advance Corporate Social 
Responsibility in Canada’s Extractive Sector Abroad, http://www.international.gc.ca/trade-agreements-accords-
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international standards for responsible business conduct.”83 Where local laws are not consistent 
with “Canadian values”, the policy encouraged companies to rethink their investment.84  Notably, 
while the policy promoted a number of international CSR policies as sources of guidance for 
companies, it did not define the standard of “Canadian values” and did not refer directly to 
international human rights law.85 
 
While the 2014 policy retained an economic rationale for responsible corporate conduct, (also 
prominent in the 2009 policy), it added a moral dimension.  It argued that CSR will lead to “win-
win outcomes” by “creating value” for companies and generating benefits and development for 
communities.86  In this policy, “doing business the Canadian way” involved being economically 
successful and reflecting “Canadian values”.  Like its 2009 predecessor, the 2014 policy referred 
to local concerns as “environmental and social risks” to the company.87  It made the “business 
case” for CSR, advising companies that CSR is good for “traditional notions of profit” and that 
investors care about CSR “alignment”.  At the same time, the policy reminded companies that it 
is also “intrinsically valuable” to contribute to society.88     
 
Within this framework, the CSR Counsellor’s role was that of an expert educator and an informal 
complaint mediator.  The Counsellor was to offer “advice and guidance for all stakeholders on 
implementing CSR performance guidelines” with special expertise in providing guidance on 
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effective and meaningful dialogue with affected communities.89  The Counsellor could also 
“review the CSR practices of Canadian extractive sector companies operating outside Canada.”90  
A review could be requested by an affected individual, community, or by the company.  In 
response, the Counsellor attempted to bring the parties together for informal dialogue aimed at 
reaching a “mutually beneficial result”.  Where formal mediation was required, the Counsellor 
could refer the parties to Canada’s NCP, although the policy did not define this threshold.  Notably 
referral was also not necessary since parties can elect to bring a complaint directly to the NCP 
according to its procedures.   
 
The 2014 CSR policy also offered more detail on Canada’s official policies and mechanisms for 
politically supporting Canadian companies.  It stated that Canada’s Trade Commission Service 
(TCS) will assist extractive companies who are contributing to Canada’s economic growth, have 
a demonstrated capacity for internationalization, and have strong potential to add value to 
Canada’s economy.91  It described TCS assistance as on the ground intelligence, practical advice, 
local contacts, problem solving and market assessment.92  The CSR policy also made reference to 
Canada’s longstanding economic diplomacy policy (see Part 2.1), which it defined as a suite of 
services for companies including letters of support, advocacy efforts and participation in trade 
missions.93   
 
According to the 2014 policy, companies that aligned their operations with the policy would 
receive “enhanced Government of Canada economic diplomacy”.94  It offered no further details or 
descriptions of what this involves.  However, the policy did envision a new CSR related role for 
Canadian embassies and the TCS with respect to Canadian companies.  It suggested that these 
agencies might support companies’ CSR practices by helping them conduct social risk analyses, 
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form partnerships with civil society groups, facilitate dialogue with local communities, and 
identify opportunities for social support programs.95  
    
Finally, the 2014 policy included some limited tools to encourage “alignment” with its CSR 
guidance and participation in dialogue.  A company that refused to participate in the voluntary 
review and dialogue process, offered by either the NCP or the CSR Counsellor, would face the 
withdrawal of TCS and “other Government of Canada advocacy support abroad”.96  The situation 
would also be made public.  If a company did not participate and did not “embody CSR best 
practice”, it would further be denied economic diplomacy (as defined above) and Export 
Development Canada (EDC) would take its non-compliance into consideration in decisions about 
financing or other supports.97  The policy offered no further detail with respect to how EDC would 
take these facts into consideration.  Moreover, according to the terms of the policy, as long as a 
company participated in the dialogue process proposed, it would continue to receive government 
supports even if its practices were in fact contrary to the policy’s standards.  
 
3.3     Canada’s National Contact Point  
 
This section describes Canada’s National Contact Point (NCP) complaint system given that it also 
qualifies as a home-state non-judicial grievance mechanism.  As a country belonging to the 
Organization for Economic Cooperation and Development (OECD), Canada is required to 
maintain a NCP mechanism.  NCPs are mandated to further the effectiveness of the OECD 
Guidelines for Multinational Enterprises, promote their implementation, and help resolve issues 
including through mediation.  They are required to operate in an accessible, transparent, 
predictable and accountable manner and to effectively and impartially deal with any issues covered 
in the Guidelines.98   
 
The Guidelines, first introduced in 2000, were updated in 2011.99   They are also listed among the 
standards endorsed in Canada’s 2014 CSR Policy.  The Guidelines provide “non-binding 
principles and standards for responsible business conduct in a global context consistent with 
applicable laws and internationally recognized standards.”100  They include standards that address 
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the social, economic, environmental and human rights impacts of companies on the societies in 
which they operate.  The human rights chapter, a 2011 addition, establishes that multinational 
enterprises should respect human rights, avoid causing or contributing to human rights impacts, 
address adverse consequences, carry out human rights due diligence and provide legitimate 
processes for remediation of adverse impacts.101  The Guidelines are significant because they 
represent the only multilaterally endorsed comprehensive code of conduct that numerous 
governments around the world have committed to promote.102  
 
The Canadian NCP’s procedural guide sets out the various phases of review that may occur when 
a complaint is filed alleging that a Canadian company has violated the Guidelines.103  If an initial 
assessment reveals that the issues merit further examination, the NCP will offer to facilitate 
dialogue between the parties, which may include non-adversarial conciliation or mediation.104  If 
an agreement is not reached, the NCP will issue a public statement and if an agreement is reached, 
it will issue a report.  According to the procedural guide, these documents will contain, at a 
minimum, information about the issues and the procedures initiated.105  While participation in the 
NCP review is voluntary, Canada’s Department of Foreign Affairs at the time stated “there are 
consequences if Canadian companies do not participate, or do not engage in good faith.”  This 
likely refers to the potential withdrawal of certain forms of government support, as specified in the 
2014 CSR policy.  In 2015, the Canadian NCP reported on the first and only known case to date 
where this sanction was contemplated.  When the company China Gold refused to respond to the 
NCP’s efforts to convene a dialogue, the NCP stated that its non-participation “will be taken into 
consideration in any applications…for enhanced advocacy support from the Trade Commissioner 
Service and/or Export Development Canada (EDC) financial services”.106   At the time China Gold 
was not receiving EDC loans and the Canadian government has not since disclosed any further 
information to indicate whether or not this sanction was ever in fact applied to China Gold. 

                                                
101 OECD (2011) OECD Guidelines for Multinational Enterprises: 2011 Edition, 
http://www.oecd.org/daf/inv/mne/48004323.pdf (last accessed 10 December 2017), pp. 31-34.   In the Guidelines, due 
diligence means accessing actual and potential human rights impacts, integrating and acting upon findings, 
communicating how impacts are addressed, including risks to rights holders: ibid at p. 34. 
102 Global Affairs Canada (2016) Canada’s National Contact Point (NCP) for the Organisation for Economic Co-
operation and Development (OECD) Guidelines for Multinational Enterprises (MNEs), 
http://www.international.gc.ca/trade-agreements-accords-commerciaux/ncp-
pcn/index.aspx?lang=eng&menu_id=1&menu=R (last accessed 10 December 2017). 
103 Global Affairs Canada (2016) Procedures Guide for Canada’s National Contact Point for the Organisation of 
Economic Co-operation and Development (OECD) Guidelines for Multinational Enterprises, 
http://www.international.gc.ca/trade-agreements-accords-commerciaux/ncp-
pcn/procedures_guide_de_procedure.aspx?lang=eng (last accessed 10 December 2017). 
104 Global Affairs Canada (2016) Procedures Guide for Canada’s National Contact Point for the Organisation of 
Economic Co-operation and Development (OECD) Guidelines for Multinational Enterprises, 
http://www.international.gc.ca/trade-agreements-accords-commerciaux/ncp-
pcn/procedures_guide_de_procedure.aspx?lang=eng (last accessed 10 December 2017), s. 3. 
105 Global Affairs Canada (2016) Procedures Guide for Canada’s National Contact Point for the Organisation of 
Economic Co-operation and Development (OECD) Guidelines for Multinational Enterprises, 
http://www.international.gc.ca/trade-agreements-accords-commerciaux/ncp-
pcn/procedures_guide_de_procedure.aspx?lang=eng (last accessed 10 December 2017), s. 3. 
106 Global Affairs Canada (2015) Final Statement on the Request for Review regarding the Operations of China Gold 
International Resources Corp Ltd, at the Copper Polymetallic Mine at the Gyama Valley, Tibet Autonomous Region, 
http://www.international.gc.ca/trade-agreements-accords-commerciaux/ncp-pcn/statement-gyama-
valley.aspx?lang=eng (last accessed 10 December 2017). 



	

	 22 

 
4 Empirical, Normative & Political Critiques of Canada’s CSR Policy 

 
While Canada’s voluntary CSR policy framework was in place, civil society groups in Canada and 
around the world consistently called upon the Canadian government to improve its policy, 
including by developing a legal framework that regulates the human rights and environmental 
impacts of Canadian companies operating abroad, and provides remedies for harms.  In their most 
political form, these calls took the form of global and national letter writing campaigns.  In 2016 
more than 49 organizations sent individual letters to Prime Minister Trudeau and more than 200 
organizations signed a joint letter communicating this message.107  In 2017, more than 80 Canadian 
university professors sent a letter to Prime Minister Trudeau with the same call for action.108  These 
letters all urged the implementation of an effective non-judicial grievance mechanism like the one 
proposed in the CNCA’s Business & Human Rights Act (see Part 6).  Canadian and international 
civil society rallied around the normative claim that it is wrong for the Canadian government to 
continue to promote and benefit from mining abroad without putting effective mechanisms into 
place to ensure accountability.109 
 
This section surveys the empirical and normative strategies that advocates employed to question 
the efficacy of the Canadian government’s voluntary CSR policies, in place from 2009 to 2017.  
As stated in this chapter’s introduction, in January 2018 the Canadian government announced its 
plans to replace the 2014 policy with a new home-state non-judicial grievance mechanism: the 
Canadian Ombudsperson for Responsible Enterprise (CORE).  While few details are available at 
time of writing, according to the announcement, the new mechanism will respond to civil society 
proposals and will be the first of its kind in the world.110  This unexpected development after a 
prolonged impasse makes the Canadian civil society strategies critiquing the voluntary CSR status 
quo all the more important. 
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4.1 Critiques of Canada’s National Contact Point  
 
After Canada’s updated CSR policy was published in 2014, civil society advocates and academics 
undertook to analyse its effectiveness.  Recall that the policy relied on and incorporated Canada’s 
NCP, which it described as a “robust and proven” complaint mechanism.111  To test this assertion, 
three reputable NGOs studied the NCP’s performance in five complaints involving Canadian 
mining companies and allegations of serious harm.112  All five complaints were filed with the NCP 
after Canada’s 2014 CSR policy was put into place.  Following a detailed study of each complaint, 
the 2016 NGO report identified numerous shortcomings in the Canadian NCP: lack of 
independence, lack of investigative procedures; ineffective recommendations and follow-up; lack 
of transparency; unjustified delays; inaccessibility of the mechanism due to high threshold for 
accepting complaints; and ineffective penalties.  
 
The report noted that while each OECD country has discretion in how to structure its NCP, some 
countries have ensured that their NCP is completely independent of the government. In contrast, 
Canada’s NCP is composed entirely of government representatives and is chaired by Global 
Affairs Canada, whose mandate includes expanding trade and investment and providing special 
support to Canada’s natural resources sector abroad.  The NGO report argued that this raises 
questions about the NCP’s impartiality on the basis that Global Affairs may have a conflict of 
interest in hearing complaints against the very companies it is mandated to support.113  
 
Another major area of concern in the NGO report was that the Canadian NCP will not investigate 
complaints or make any findings: it is only available to facilitate dialogue between disputing 
parties. When the NCP makes recommendations, these often fail to address the issues between the 
parties, lack justification and lack appropriate follow up mechanisms.114 The report also found 
problems with transparency.  While the Canadian NCP’s procedural guidelines require it to publish 
either a public statement or a report following a complaint,115 the NGO study found that in practice 
this does not always occur and any reporting that does occur is sparse.116  
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Further, the NGO report found that it is unclear how the penalties specified in Canada’s 2014 CSR 
policy are being applied.  Recall that the policy stated that a company’s failure to participate in 
dialogue and align with the policy will result in the withdrawal of trade support and may be taken 
into account by Export Development Canada (EDC).  In the NGO study, companies named in 
credible complaints nonetheless continued to receive significant government support and financing 
from EDC and the Canadian Pension Plan.  Moreover, the report found that the threat of penalty 
and the penalty itself was ineffective.  For example, it pointed out that China Gold had refused to 
participate in any dialogue regardless of the threat of withdrawal of trade support.  Moreover, even 
after the NCP found the requisite conditions to withdraw federal Trade Commissioner Services 
(TCS) from China Gold, the company nonetheless subsequently participated in a trade mission 
organized by the provincial government of British Colombia.117  
 
Finally, the NGO report noted that even if supports from EDC and the TCS are withdrawn, other 
government services are not impacted.  There are also no consequences or penalties for a company 
that participates in dialogue but is not compliant with the OECD Guidelines.  On the basis of all 
of its findings, the NGO report concluded that the Canadian NCP is failing to prevent harm, 
improve conditions and facilitate access to remedy.118   
 
4.2 Critiques of Canada’s 2014 CSR Policy & Counsellor 
 
Shortly after the 2014 CSR policy was announced, Canadian law professor Penelope Simons 
evaluated the extent to which it met Canada’s obligations to protect human rights and to ensure 
that victims have access to effective remedies as set out in the UN Guiding Principles on Business 
& Human Rights.119  In her analysis, Simons acknowledged some advances in the 2014 policy, 
including the statement that Canadian companies are expected to respect human rights.  However, 
Simons pointed out that the policy does not define any of the standards it refers to, namely CSR, 
Canadian values, or human rights, nor does it refer to how companies should meet these 
standards.120 For example, it fails to clearly set out the expectation that companies should engage 
in comprehensive and ongoing human rights due diligence as recommended by the Guiding 
Principles.121  Simons also argued that merely endorsing a list of intergovernmental or 
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international multi-stakeholder initiatives is not helpful for the purposes of establishing clear 
standards.122 
 
Perhaps most importantly, Simons firmly concluded that Canada’s 2014 CSR policy and NCP 
procedures, as voluntary consensus-based dialogue and dispute resolution mechanisms, do not help 
fulfil Canada’s obligation to take measures to ensure victims’ access to remedy.123  Simons also 
found that the CSR Counsellor’s review mechanism does not meet at least some of the criteria set 
out in the Guiding Principles for an effective non-judicial grievance mechanism.124  For example, 
it lacks features to ensure that outcomes are rights-compatible and the policy’s potential sanction 
tool, namely conditioning or withdrawing some forms of government support, fails to ensure 
access to justice for victims.125  Simons also pointed out that the policy failed to offer a basis or 
guideline for measuring non-alignment with the policy such that the withdrawal of support would 
be warranted.126   
 
Notably, Simons’ analysis, undertaken shortly after the publication of the 2014 CSR Policy, was 
entirely textual.  Experience with the implementation of the policy and complaint mechanisms 
between 2015 and 2017 revealed further weaknesses in practice.  In 2015 the federal government 
appointed Jeffrey Davidson to the CSR Counsellor position.  Davidson had 35 years of experience 
working for a number of mining companies as well as the World Bank on community relations 
strategies.127  Following Davidson’s appointment, there is no record of a single request for review 
(or complaint) being brought to his office between 2015 and 2017.128  Given the ongoing reports 
of harms linked to Canadian extractive companies abroad in this period (see Part 2), this absence 
suggests that civil society and affected communities lacked trust in the CSR Counsellor’s review 
process from the very beginning.  According to the Counsellor’s 2015/2016 Annual Report, 
Davidson primarily dedicated his time to public presentations and informal meetings with a wide 
variety of mining companies, civil society organizations, academics, industry associations, and 
CSR consultants.129  There is no indication that these meetings involved a mediated dialogue of 
any kind.   
 
In August 2016, Counsellor Davidson made his first reported country trip to Honduras for a period 
of approximately 12 days.  The purpose was to explain and promote CSR expectations, develop a 
better understanding of the local context, issues and challenges, and establish a foundation for 

                                                
122 Simons (2015), p. 13. 
123 Simons (2015), p. 29.  Also see Coumans (2012), p. 685. 
124 Simons (2015), p. 24. 
125 Simons (2015), pp. 26, 30. 
126 Simons (2015), p. 21. 
127 Global Affairs Canada (2017) Jeffrey Davidson, Extractive Sector Corporate Social Responsibility (CSR) 
Counsellor, http://www.international.gc.ca/csr_counsellor-conseiller_rse/jeffrey-davidson.aspx?lang=eng (last 
accessed 10 December 2017). 
128 Global Affairs Canada (2017) Registry of Request for Review, http://www.international.gc.ca/csr_counsellor-
conseiller_rse/Registry-web-enregistrement.aspx?lang=eng (last accessed 11 December 2017). 
129 Global Affairs Canada (2016) 2016 Annual Report to Parliament: May 2015 – May 2016,  
http://international.gc.ca/csr_counsellor-conseiller_rse/publications/2016_annual_report-
rapport_annuel_2016.aspx?lang=eng (last accessed 11 December 2017). 
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effective advisory support and constructive intervention if required.130  In his country trip report, 
published about a year later, Davidson described his meetings with stakeholders and the concerns 
he heard with respect to the negative impacts of extractive activities in Honduras.  However, the 
report also contained a series of controversial statements in a section called “The Canada NGO 
Connection,” where the Counsellor stated that foreign and local NGOs have contributed to the 
strained and tense situation around extractive activities in Honduras.  In this section, Davidson 
accused two Canadian NGOs in particular of being ideologically against mining, of adopting 
confrontational and adversarial approaches to companies, and of being inherently opposed to 
collaborative relationships.  The Counsellor’s language also suggested that these groups perceive 
themselves as human rights defenders and perceive a culture of impunity for mining companies in 
Honduras.  
 
Two weeks after the Counsellor released his report, a group of twenty-four Canadian NGOs, 
unions and churches sent a letter to Canada’s Minister of International Trade calling for its 
retraction.131  In their letter, these groups accused the Counsellor of making “sweeping, 
unsubstantiated, biased and irresponsible accusations against Canadian CSOs” which minimize 
the agency of entire communities, local civil society leaders and organizations in Honduras who 
have long expressed legitimate concerns about the extractive sector and regularly mobilized in 
defense of their rights and environment.132  The civil society letter further argued that the 
Counsellor had misrepresented the role of Canadian NGOs in Honduras and fundamentally 
misunderstood the nature of international solidarity relationships between organizations.  The 
letter also stated that the Counsellor “minimizes the danger faced by human rights defenders in 
Honduras” which has been widely recognized by numerous international human rights bodies.  
These groups charged that the Counsellor’s “irresponsible assertions” may give license to certain 
actors in Honduras to take action against international organizations, something which has 
occurred in recent years.   
 
It seems fair to say that the CSR Counsellor’s 2017 country trip report resulted in a total breakdown 
of his relationship with a considerable cross-section of Canadian civil society.  Given the nature 
of the statements, the report may have also directly damaged his relationship with civil society 
groups abroad.  This result is ironic given that the Counsellor’s primarily mandate was to facilitate 
dialogue and his goal in visiting Honduras was “constructive intervention”.  To date, the Minister 
of International Trade has not responded to the civil society letter or request for retraction of the 
report.  
 
In sum, advocates critiqued the efficacy and even the legitimacy of the 2014 CSR policy in three 
ways.  First, by critically analysing the NCP’s response to complaints against Canadian resource 
companies submitted after 2014.  Second, by evaluating the CSR policy against the norms 

                                                
130 Global Affairs Canada (2017) Honduras Country Trip Overview: Office of the Extractive Sector Corporate Social 
Responsibility (CSR) Counsellor, http://www.international.gc.ca/csr_counsellor-
conseiller_rse/trip_overview_Honduras-apercu_voyage_Honduras.aspx?lang=eng (last accessed 11 December 2017).  
131 Letter from Canadian civil society organizations to the Honourable François-Philippe Champagne, Minister of 
International Trade, 28 July 2017, http://aboveground.ngo/wp-content/uploads/2017/07/CSO-letter-re-CSR-
Counsellor-Honduras-Report.pdf (last accessed 11 December 2017).  
132 Letter from Canadian civil society organizations to the Honourable François-Philippe Champagne, Minister of 
International Trade, 28 July 2017, http://aboveground.ngo/wp-content/uploads/2017/07/CSO-letter-re-CSR-
Counsellor-Honduras-Report.pdf (last accessed 11 December 2017). 
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articulated in the UN Guiding Principles.  And third, by rallying together to publically challenge 
the CSR Counsellor’s judgment and capacity to facilitate constructive dialogue.  Together, these 
strategies combined empirical study, normative analysis and political critique.  The next section 
will examine how advocates took their dissatisfaction with the Canadian CSR policy status quo to 
international fora.  
 

5 Building Strong Consensus with International Human Rights Bodies (2002-2017) 
 
Previous sections of this chapter have referred to numerous civil society reports that documented 
the human rights concerns of communities affected by the Canadian extractive industry abroad 
and further argued that Canada’s existing CSR policies are inadequate.  In conjunction with these 
strategies, civil society organizations persistently brought this evidence before international human 
rights bodies, asking them to evaluate Canada’s approach to its international extractive sector in 
light of its international human rights obligations.  In the United Nations (UN) system, advocates 
brought their concerns to treaty bodies, Special Rapporteurs and Working Groups, all tasked with 
interpreting core UN human rights treaties and reviewing state signatories’ compliance.   In the 
Organization of American States (OAS), advocates made submissions to the Inter-American 
Commission on Human Rights (IACHR) at thematic hearings addressing Canada’s human rights 
obligations in the area of extractive industries abroad. 

 
This international legal work generated a significant body of commentary.  Over a period of fifteen 
years, human rights bodies in both systems pronounced on the human rights and environmental 
impacts of Canadian resource extraction abroad and the concomitant responsibilities of the 
Canadian state.  In total, between 2002 and 2017, seven UN bodies issued at least ten separate 
statements to Canada on these issues: the UN Special Rapporteur on Toxic Waste,133 the 
Committee on the Elimination of Racial Discrimination,134 the Committee on the Rights of the 

                                                
133 UNESC, Commission on Human Rights, Adverse effects of the illicit movement and dumping of toxic and 
dangerous products and wastes on the enjoyment of human rights, Mission to Canada, UN Doc E/CN.4/2003/56/Add.2 
(2003), http://ap.ohchr.org/documents/alldocs.aspx?doc_id=3326 (last accessed 10 December 2017), para 126. 
134 UNCERDOR, Concluding observations of the Committee on the Elimination of Racial Discrimination: Canada, 
UN Doc CERD/C/CAN/CO/18 (2007), 
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CERD%2FC%2FCAN%2FCO%
2F18&Lang=en (last accessed 10 December 2017), para 17; UNCERDOR, Concluding observations of the Committee 
on the Elimination of Racial Discrimination: Canada, UN Doc CERD/C/CAN/CO/19-20 (2012), 
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CERD/C/CAN/CO/19-
20&Lang=En (last accessed 10 December 2017), para 14; UNCERD, Early Warning and Urgent Action Procedure 
Letter to the Permanent Representative of Canada to the United Nations, UN Doc CERD/89th/EWUAP/GH/MJA/ks, 
(27 May 2016), 
http://tbinternet.ohchr.org/Treaties/CERD/Shared%20Documents/GTM/INT_CERD_ALE_GTM_8031_E.pdf  (last 
accessed 10 December 2017); UNCERDOR, Concluding observations on the combined twenty-first to twenty-third 
periodic report of Canada, UN Doc CERD/C/CAN/CO/21-23 (2017), 
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CERD%2FC%2FCAN%2FCO%
2F21-23&Lang=en (last accessed 10 December 2017), para 21.   
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Child,135 the Human Rights Committee,136 the Committee on Economic, Social and Cultural 
Rights,137 the Committee on the Elimination of Discrimination Against Women,138 and most 
recently, the UN Working Group on Business and Human Rights.139   
   
In 2013, 2014 and again in 2017, the IACHR dedicated three thematic hearings specifically to the 
topic of Canadian resource companies in Latin America and the Canadian government’s associated 
policies, laws and responsibility.140  It also received submissions on this issue in 2015 from the 
Human Rights Research and Education Centre at the University of Ottawa141 and from the Counsel 
of Latin American Catholic Bishops142 at hearings of a more general nature.  On this basis, the 
IACHR has commented on two separate occasions on Canada’s obligations with respect to these 
                                                
135 UNCRC, Committee on the Rights of the Child, Concluding observations on the combined third and fourth periodic 
report of Canada, adopted by the Committee at its sixty-first session (17 September – 5 October 2012), UN Doc 
CRC/C/CAN/CO/3-4 (2012), 
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CRC%2fC%2fCAN%2fCO%2f3
-4&Lang=en (last accessed 10 December 2017), para 28. 
136 UN Human Rights Committee, Concluding observations on the sixth periodic report of Canada, UN Doc 
CCPR/C/CAN/CO/6 (2015), 
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CCPR%2fC%2fCAN%2fCO%2f
6&Lang=en (last accessed 11 December 2017), para 6.   
137 UNESC, Committee on Economic, Social and Cultural Rights, Concluding observations on the sixth periodic report 
of Canada, UN Doc E/C.12/CAN/CO/6 (2016), 
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=E%2fC.12%2fCAN%2fCO%2f6
&Lang=en (last accessed 11 December 2017), para 15. 
138 UN Committee on the Elimination of Discrimination against Women, Concluding observations on the combined 
eighth and ninth periodic reports of Canada, UN Doc CEDAW/C/CAN/CO/8-9 (2016),  
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CEDAW%2fC%2fCAN%2fCO
%2f8-9&Lang=en (last accessed 11 December 2017), para 18. .  
139 UN OHCHR, Statement at the end of Visit to Canada by the United Nations Working Group on Business and 
Human Rights, (1 June 2017), 
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=21680&LangID=E (last accessed 11 
December 2017).  
140 Canadian Network for Corporate Accountability & Justice & Corporate Accountability Project (2014) Human 
Rights, Indigenous Rights and Canada’s Extraterritorial Obligations. Inter-American Commission on Human Rights, 
Thematic Hearing for 153rd Period of Sessions, http://cnca-rcrce.ca/wp-
content/uploads/2016/05/canada_mining_cidh_oct_28_2014_final.pdf (last accessed 10 December 2017); Working 
Group on Mining and Human Rights in Latin America (2013) The impact of Canadian Mining in Latin America and 
Canada’s Responsibility: Executive Summary of the Report submitted to the Inter-American Commission on Human 
Rights,   http://www.dplf.org/sites/default/files/report_canadian_mining_executive_summary.pdf (last accessed 10 
December 2017); IACHR, Measures to prevent human rights violations by Canadian extractive industries that operate 
in Latin America, Schedule of Public Hearings, 166th Sess, 7 December 2017, p. 2, 
http://www.oas.org/en/iachr/sessions/docs/Calendario-166-audiencias-en.pdf (last accessed 23 January 2018).  
141 Human Rights Research and Education Centre (2015) Extraterritoriality and Responsibility of Home States in the 
Protection of Human Rights for the Activities of Extractive Industries in Latin America, IACHR Thematic Hearing 
on Corporations, Human Rights and Prior Consultation in the Americas, https://cdp-hrc.uottawa.ca/sites/cdp-
hrc.uottawa.ca/files/hrrec-_oral_presentation_iachr-_march_17_2015.pdf (last accessed 11 December 2017). 
142 Posición de la Iglesia católica ante vulneración y abusos contra los derechos humanos de las poblaciones afectadas 
por las industrias extractivas en América Latina, Audiencia pública ante la Comisión Interamericana de Derechos 
Humanos, 154th Sess, 19 March 2015, p. 12; Due Process of Law Foundation (2015) Comunicado: Iglesia Católica 
ante CIDH sobre DDHH e industrias extractivas en América Latina, http://www.dplf.org/es/news/comunicado-iglesia-
catolica-ante-cidh-sobre-ddhh-e-industrias-extractivas-en-america-latina (last accessed 11 December 2017); Obispos 
denuncian peligros de la minería en Latinoamérica. El Observador: De la Actualidad, 23 March 2015, 
http://elobservadorenlinea.com/2015/03/obispos-denuncian-peligros-de-la-mineria-en-latinoamerica/ (last accessed 
11 December 2017). 
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issues.143  Taking the statements from UN and OAS bodies in combination, in total eight 
international human rights bodies made at least twelve relevant statements to Canada on point 
between 2002 and 2017.  
 
The timing of these statements in relation to the development of Canada’s CSR policies is 
important.  The first two UN statements on these issues occurred in 2002 and 2007, before Canada 
had announced its 2009 CSR policy.  In the five years that the 2009 policy was in place, advocates 
obtained two more statements from UN human rights bodies and participated in two IAHRC 
hearings.  However, the majority of the above-cited statements from international human rights 
bodies occurred in a short three-year period after Canada updated its CSR policy in late 2014.   
 
One possible explanation for this distribution is that the 2014 policy change did little if anything 
to remedy concerns with the 2009 policy, making Canada appear increasingly intransigent in its 
commitment to a voluntary approach.  In this context, advocates intensified their efforts to frame 
their concerns in terms of Canada’s international human rights commitments.  Another important 
factor is that advocates began to accumulate a breadth and depth of research establishing problems 
with company conduct, state conduct and state policies.  International human rights bodies clearly 
found this research compelling and they responded accordingly with strong statements to Canada. 
 
Taken together, these statements contain three main themes.  First, human rights bodies commonly 
expressed concern in response to numerous reports and findings that Canadian resource companies 
are causing environmental harm and contributing to human rights violations in the developing 
countries where they operate.  Second, all of the bodies in question called on the Canadian 
government to establish effective legislative and administrative law measures to oversee 
companies and to prevent human rights violations abroad.  In this respect, several statements 
recommended that Canada monitor the human rights impacts of Canadian companies’ overseas 
operations and require companies to undertake human rights impact assessments of proposed 
projects.   
 
Third, a considerable majority of these bodies made recommendations about access to justice in 
Canada.  This included recommendations that Canada establish an effective state-based non-
judicial system of independent investigation of allegations against Canadian companies, including 
accountability mechanisms and possible sanctions such as the withdrawal of state support.144  This 
line of recommendations also included reforms to ensure access to judicial remedies in Canada.  
In sum, numerous international human rights bodies sent a strong, unified and consistent message 

                                                
143 OAS, IACHR Wraps Up its 153rd Session, Press Release, 7 November 2014, 
http://www.oas.org/en/iachr/media_center/PReleases/2014/131.asp (last accessed 11 December 2017); OAS, Inter-
American Commission on Human Rights, Indigenous Peoples, Afro-Descendent Communities, and Natural 
Resources: Human Rights Protection in the Context of Extraction, Exploitation, and Development Activities, OR 
OEA/Ser.L/V/II. Doc 47/15 (2015), http://www.oas.org/en/iachr/reports/pdfs/ExtractiveIndustries2016.pdf (last 
accessed 11 December 2017), paras 20, 23, 78-9, 136-8, 141. 
144 More research is needed to identify the significance of this consensus.  As far back as 2011, Seck argued that 
Canadian efforts to regulate could serve as evidence of state practice supporting the emergence of customary 
international rules with consequences for the international community as a whole.  Seck observed that customary 
international law rules could support the position that home state jurisdiction to regulate and adjudicate to prevent and 
remedy environmental and human rights harms is either permissible or mandatory: see Seck (2011), p. 113.   
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over a period of fifteen years that Canada’s CSR policies were inadequate from the perspective of 
its international obligations.   
  

6 Creating & Advocating for Concrete Law Reform Proposals (2009-2016) 
 
In addition to the strategies mentioned above, Canadian advocates focused their efforts on 
developing law and policy proposals in Canada that aimed to address, at least in some way, the 
human rights impact of Canadian extractive companies abroad.145  Most of these efforts focused 
on the creation of an effective home-state non-judicial grievance mechanism.  The first set of 
proposals in this regarded emerged from the recommendations of two government commissioned 
reports (described in Part 2): the 2005 report of the Parliamentary Sub-committee on Human 
Rights and International Development, and the 2007 report of the Advisory Committee for the 
National Roundtables on Corporate Social Responsibility and the Extractive Industry in 
Developing Countries.146   
 
Unsatisfied with the 2009 CSR Policy response to these reports, civil society groups in Canada 
worked hard to support Bill C-300, An Act respecting corporate accountability for the activities of 
mining, oil or gas in developing countries,147 proposed by an opposition Member of Parliament.  
The Bill would have required certain Canadian companies to comply with international human 
rights standards in their overseas operations and would have obligated the Ministers of Foreign 
Affairs and International Trade to receive complaints about these companies.  If either Minister 
determined that a company had not met the standards specified, the Bill would have required the 
withdrawal of Export Development Canada loans, Canada Pension Plan equity holdings, as well 
as diplomatic support.  The Bill would have also made the provision of these forms of financial 
support conditional on companies’ compliance with the standards specified.  With a minority 
Conservative government in power, Bill C-300 passed first and second reading in the Canadian 
Parliament before it was narrowly defeated in 2010 in its third and final reading.148     
 
Following the defeat of Bill C-300, opposition Members of Parliament introduced two related bills 
between 2010 and 2013.  The first, Bill C-571, An Act respecting corporate practices relating to 

                                                
145 For a detailed analysis of the standards, scope of application, sanctions and enforcement mechanisms contemplated 
in these proposals, see: Kamphuis (2012).   
146 See House of Commons Standing Committee on Foreign Affairs and International Trade (2005) Mining in 
Developing Countries: Corporate Social Responsibility. 38th Parl, 1st Sess, 14th Rep, 
http://www.ourcommons.ca/DocumentViewer/en/38-1/FAAE/report-14 (last accessed 10 December 2017); Advisory 
Group Report (2007) National Roundtables on Corporate Social Responsibility (CSR) and the Canadian Extractive 
Industry in Developing Countries. 
147 Bill C-300, An Act respecting Corporate Accountability for the Activities of Mining, Oil or Gas in Developing 
Countries, 2nd Sess, 40th Parl, 2009, http://www.ourcommons.ca/Content/Bills/402/Private/C-300/C-300_1/C-
300_1.PDF (last accessed 11 December 2017), s. 3. 
148 Those who voted against Bill C-300 cited concerns that it would “negatively impact Canada’s competitiveness as 
a world leader in mining”: Dagenais P (2010) Canadian Mining Industry Wins with Bill C-300’s Defeat. Canadian 
Mining Journal, http://www.canadianminingjournal.com/features/canadian-mining-industry-wins-with-bill-c-300-s-
defeat/ (last accessed 11 December 2017).  Advocates for the Bill reported that industry launched an intense lobby 
and misinformation campaign against the Bill: Seck (2011); Coumans (2012), p. 673. 
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the purchase of minerals from the Great Lakes Region of Africa149 would have required certain 
companies to undertake due diligence, and the second, Bill C-323, An Act to amend the Federal 
Courts Act (international promotion and protection of human rights)150 would have given the 
Canadian federal courts universal jurisdiction over claims of violations of international human 
rights law.  Neither Bill moved beyond initial stages. 
 
6.1  Draft Legislation: the Business & Human Rights Act (2016) 
 
The concept of an independent Canadian ombudsperson with the power to receive complaints 
about the human rights impacts of the Canadian extractive industry abroad first appeared as draft 
legislation in 2014 with Bill C-584 - An Act respecting the corporate social responsibility inherent 
in the activities of Canadian extractive corporations in developing countries.151  Like those before 
it, this Bill, proposed by an opposition Member of Parliament, was defeated at a preliminary stage.  
However, after nearly a decade in power, the federal Conservative government fell the next year 
in 2015.  The Liberal Party came to power on an election platform that included a commitment to 
implementing an ombudsperson for the Canadian extractive sector abroad.152   
 
With the apparent opportunity for legislative change at hand, the CNCA intensified its work on 
model legislation, unveiling The Global Leadership in Business and Human Rights Act: An Act to 
Create an Independent Human Rights Ombudsperson for the International Extractive Sector153 in 
late 2016.  This proposal was considerably more sophisticated and comprehensive than previous 
proposals.  It likely drew some inspiration from a similar concept developed by two Canadian law 
professors in a book published two years prior.154  Also, unlike previous proposals, the CNCA did 
not bring the Business & Human Rights Act forward in the Parliamentary process.  Rather, they 
presented it to government representatives in countless private meetings.  This section will 
describe the proposed Act’s main features in the following categories: administrative body, 
regulatory objectives and jurisdiction; standards; investigatory powers and recommendations; and 
potential sanctions.    
 
                                                
149 Bill C-571, Trade in Conflict Minerals Act: An Act respecting corporate practices relating to the purchase of 
minerals from the Great Lakes Region of Africa, 3rd Sess, 40th Parl, 2010, https://openparliament.ca/bills/40-3/C-
571/  (last accessed 11 December 2017). 
150 Bill C-323, An Act to amend the Federal Courts Act (international promotion and protection of human rights), 2nd 
Sess, 41st Parl, 2013, https://openparliament.ca/bills/41-2/C-323/ (last accessed 11 December 2017). 
151 Bill C-584, An Act respecting the Corporate Social Responsibility Inherent in the Activities of Canadian Extractive 
Corporations in Developing Countries, 2nd Sess, 41st Parl, 2014, 
https://www.parl.ca/LegisInfo/BillDetails.aspx?Language=E&billId=6489787&View=0 (last accessed 11 December 
2017). 
152 Cumming J, What the Liberals, Greens and NDP Have to Say on Mining in Canada. Huffington Post, (5 October 
2015), http://www.huffingtonpost.ca/john-cumming/mining-canada-federal-election_b_8235824.html (last accessed 
11 December 2017).   
153 Canadian Network on Corporate Accountability, The Global Leadership in Business and Human Rights Act: An 
Act to Create an Independent Human Rights Ombudsperson for the International Extractive Sector, Draft Model 
Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-
international-extractive-sector-11022016.pdf  (last accessed 10 December 2017). 
154 Simons and Macklin (2014).  There are however important differences between the CSR agency that Simons and 
Macklin propose and the CNCA legislative proposal.  The focus of the former was on government due diligence prior 
to offering companies’ public supports, while the latter focused on dispute resolution. 
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6.2  Administrative Body, Regulatory Objectives & Jurisdiction 
 
The draft Business and Human Rights Act aimed to address the harms suffered by individuals and 
the natural environment in foreign states in connection with Canadian extractive industries.155  In 
relation to these harms, the Act’s objectives were: to promote the avoidance of harms; to promote 
the meaningful participation of individuals, groups and local communities in decisions that affect 
them; to investigate and report on harms; and to promote the resolution, remedy and full reparation 
of harm.156  It also aimed to increase accountability and transparency with respect to harms.157  
 
In order to meet these objectives, the proposed legislation would have created an oversight body 
called the Office of the Extractive Industries Human Rights Ombudsperson, appointed by a 
majority vote of the members of the House of Commons and the Senate as a public servant and an 
Officer of Parliament, independent from the Government.158  Anyone employed, on the board of 
directors or otherwise closely associated with Canadian extractive companies in the previous five 
years would not have been eligible for the appointment.159 
 
The proposed Act required a prospective Ombudsperson to have qualifications in three main 
arenas: (1) expertise and experience in the investigation and documentation of human rights 
infringements; (2) knowledge of international best practice in gender-sensitive investigation and 
analysis; and (3) experience in at least one of the following areas: international best practice in the 

                                                
155Canadian Network on Corporate Accountability, The Global Leadership in Business and Human Rights Act: An 
Act to Create an Independent Human Rights Ombudsperson for the International Extractive Sector, Draft Model 
Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-
international-extractive-sector-11022016.pdf  (last accessed 10 December 2017), s. 3.20.  
156 Canadian Network on Corporate Accountability, The Global Leadership in Business and Human Rights Act: An 
Act to Create an Independent Human Rights Ombudsperson for the International Extractive Sector, Draft Model 
Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-
international-extractive-sector-11022016.pdf  (last accessed 10 December 2017), s. 3.20. Throughout the proposed 
Act, the Ombudsperson is required to undertake their duties with gender sensitivity. 
157 Canadian Network on Corporate Accountability, The Global Leadership in Business and Human Rights Act: An 
Act to Create an Independent Human Rights Ombudsperson for the International Extractive Sector, Draft Model 
Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-
international-extractive-sector-11022016.pdf  (last accessed 10 December 2017), s. 3.21.  
158 Canadian Network on Corporate Accountability, The Global Leadership in Business and Human Rights Act: An 
Act to Create an Independent Human Rights Ombudsperson for the International Extractive Sector, Draft Model 
Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-
international-extractive-sector-11022016.pdf  (last accessed 10 December 2017), ss. 3.1, 3.2, 3.8.  
159 Canadian Network on Corporate Accountability, The Global Leadership in Business and Human Rights Act: An 
Act to Create an Independent Human Rights Ombudsperson for the International Extractive Sector, Draft Model 
Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-
international-extractive-sector-11022016.pdf  (last accessed 10 December 2017), s. 3.8.  The proposed Act includes 
other provisions to avoid the existence of a conflict of interest between the Ombudsperson and the Canadian companies 
that would be subjected to the Act.  The Office of the Ombudsperson would also include one or more assistants and 
other staff: ss. 3.11-3.16. 
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investigation of sexual violence, extractive industries, Indigenous rights and human rights and 
environmental impact assessment and auditing.160  
 
Another important feature of the CNCA’s draft legislation was the intended scope of its application 
to any corporation, with a Canadian nexus, engaged in the commercial development of oil, gas or 
minerals in a foreign state.161  A Canadian nexus existed if a company: (1) was listed on a Canadian 
stock exchange; (2) incorporated anywhere in Canada; (3) had a principal place of business in 
Canada; or (4) was receiving or had received support, subsidy, promotion, partnership or 
protection from the Canadian government or a government agency.162  The proposed Act also 
captured any affiliate of, including a subsidiary or a company controlled by, a Canadian 
corporation, also engaged in the commercial development of oil, gas or minerals.163  Accordingly, 
the Ombudsperson’s jurisdiction to investigate would have been established if there was a nexus 
between the subject of the complaint and Canada.164  Notably, the scope of the Ombudsperson’s 
proposed jurisdiction parallels that set out in existing Canadian legislation with extra-territorial 
reach.165 
 
  

                                                
160 Canadian Network on Corporate Accountability, The Global Leadership in Business and Human Rights Act: An 
Act to Create an Independent Human Rights Ombudsperson for the International Extractive Sector, Draft Model 
Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-
international-extractive-sector-11022016.pdf  (last accessed 10 December 2017),  s. 3.10.   
161 Canadian Network on Corporate Accountability, The Global Leadership in Business and Human Rights Act: An 
Act to Create an Independent Human Rights Ombudsperson for the International Extractive Sector, Draft Model 
Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-
international-extractive-sector-11022016.pdf  (last accessed 10 December 2017), ss. 2.3, 6.1, 6.2. 
162 Canadian Network on Corporate Accountability, The Global Leadership in Business and Human Rights Act: An 
Act to Create an Independent Human Rights Ombudsperson for the International Extractive Sector, Draft Model 
Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-
international-extractive-sector-11022016.pdf  (last accessed 10 December 2017), s.5.1.   
163 Canadian Network on Corporate Accountability, The Global Leadership in Business and Human Rights Act: An 
Act to Create an Independent Human Rights Ombudsperson for the International Extractive Sector, Draft Model 
Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-
international-extractive-sector-11022016.pdf  (last accessed 10 December 2017), ss. 2.1, 2.2, 2.3, 2.9, 5.1. Control is 
defined as owning 20% or more of the voting interests in another company, controlling 30% of the Board of Directors, 
control over management and policies, or control over salary levels for executives or employees at another company: 
s 2.2. 
164 Canadian Network on Corporate Accountability, The Global Leadership in Business and Human Rights Act: An 
Act to Create an Independent Human Rights Ombudsperson for the International Extractive Sector, Draft Model 
Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-
international-extractive-sector-11022016.pdf  (last accessed 10 December 2017), s. 6.2(i).   
165 The Extractive Sector Transparency Measures Act applies to any company engaged in, or that controls another 
company engaged in, the commercial development of oil, gas or minerals in Canada or abroad.  This Act captures 
companies listed on Canadian stock exchanges that have a place of business in Canada, that do business in Canada or 
have assets in Canada.  It requires companies to report payments of a certain size made to any government or 
governmental body in Canada or in a foreign state: S.C. 2014, c. 39, s. 376, ss. 2, 8, 9. 
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6.3 Standards 
 
Under the draft Business & Human Rights Act, the Ombudsperson had a duty to initiate an 
investigation where a complaint named a company with a Canadian nexus and alleged a specified 
harm.166  The proposed Act defined harm167 as an infringement of any of the human rights referred 
to in numerous instruments of international law: nine core UN human rights treaties,168 two UN 
Declarations,169 nine core ILO Conventions,170 the Geneva Conventions and one OECD 
Convention.171  Together, these sources of international human rights law would have established 
the formal standards for evaluating Canadian companies.  When determining whether or not 
specified standards had been infringed, the draft Act required the Ombudsperson to consider: the 
practice of competent international bodies, certain international environmental standards172 and 
the UN Guiding Principles.173  The CNCA’s Ombudsperson would also have had the discretion to 
consider international CSR norms, including state-based, multi-stakeholder and norms emanating 
from international financial institutions.174   
                                                
166 Canadian Network on Corporate Accountability, The Global Leadership in Business and Human Rights Act: An 
Act to Create an Independent Human Rights Ombudsperson for the International Extractive Sector, Draft Model 
Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-
international-extractive-sector-11022016.pdf  (last accessed 10 December 2017), ss. 6.1, 6.2.  
167 Canadian Network on Corporate Accountability, The Global Leadership in Business and Human Rights Act: An 
Act to Create an Independent Human Rights Ombudsperson for the International Extractive Sector, Draft Model 
Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-
international-extractive-sector-11022016.pdf  (last accessed 10 December 2017), s. 2.5.  
168 International Covenant on Civil and Political Rights (ICCPR); International Covenant on Economic, Social and 
Cultural Rights (ICESCR); International Convention on the Elimination of All Forms of Racial Discrimination 
(ICERD); Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW); Convention 
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (UNCAT); Convention on the 
Rights of the Child (CRC); Convention on the Protection of the Rights of All Migrant Workers and Members of Their 
Families (CMW); Convention on the Rights of Persons With Disabilities (CRPD); International Convention for the 
Protection of All Persons from Enforced Disappearance (CED).  
169 UN Declaration on the Rights of Indigenous Peoples (UNDRIP); UN Declaration on the Right and Responsibility 
of Individuals, Groups and Organs of Society to Promote and Protect Universally Recognized Human Rights and 
Fundamental Freedoms. 
170Indigenous and Tribal Peoples Convention, 1989 (No 169); Freedom of Association and Protection of the Right to 
Organise Convention, 1948 (No. 87); Right to Organise and Collective Bargaining Convention, 1949 (No. 98); Forced 
Labour Convention, 1930 (No. 29); Abolition of Forced Labour Convention, 1957 (No. 105); Minimum Age 
Convention, 1973 (No. 138); Worst Forms of Child Labour Convention, 1999 (No. 182); Equal Remuneration 
Convention, 1951 (No. 100); Discrimination (Employment and Occupation) Convention, 1958 (No. 111).  
171 OECD Convention on Combating Bribery of Foreign Public Officials in International Business Transactions.  
172 Rio Declaration on Environment and Development; the Report of the Independent Expert on the issue of human 
rights obligations relating to the enjoyment of a safe, clean, healthy and sustainable environment, John H. Knox: 
“Mapping report” (Human Rights Council).  
173 Canadian Network on Corporate Accountability, The Global Leadership in Business and Human Rights Act: An 
Act to Create an Independent Human Rights Ombudsperson for the International Extractive Sector, Draft Model 
Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-
international-extractive-sector-11022016.pdf  (last accessed 10 December 2017), s. 13.2.  
174 OECD Guidelines on Multinational Enterprises; OECD Due Diligence Guidance for Responsible Supply Chains 
of Minerals from Conflict-Affected and High Risk Areas; OECD Due Diligence Guidance for Meaningful Stakeholder 
Engagement in the Extractive Sector; IFC Performance Standards on Environmental and Social Sustainability; 
Guidance Notes to those standards; the World Bank Group’s Environmental, Health and Safety General Guidelines; 
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In relation to these standards, a complaint could allege that a Canadian company had, by act or 
omission, caused or contributed to a specified harm in a foreign state.175  An investigation would 
have similarly been triggered by allegations of a significant risk that such harm could occur.  The 
same thresholds would have applied to third parties in a material contractual relationship with a 
Canadian company.176  The proposed Ombudsperson would also have had the discretion to initiate 
an investigation without a complaint where they suspected that such harm had occurred.177  
However, if the alleged harms were trivial or the complaint was frivolous, vexatious or not made 
in good faith, the Ombudsperson retained the discretion to decline to investigate.178 
  
6.4  Investigatory Powers & Recommendations 
 
In terms of the investigation itself, the CNCA proposal obliged the Ombudsperson to take into 
account the personal circumstances of complainants, including by designing specialized 
procedural rules to this end.179  In order to collect evidence in the course of an investigation, the 
Ombudsperson could have received submissions and requested documents and evidence from the 
parties.180  The Ombudsperson could also have resorted to the courts to request a warrant to search 

                                                
Voluntary Principles on Security and Human Rights; Sustainability reporting guidelines of the Global Reporting 
Initiative; and any international Codes of Conduct, or Corporate Codes of Conduct, which the company in question 
has signed on to or adopted.  
175 Canadian Network on Corporate Accountability, The Global Leadership in Business and Human Rights Act: An 
Act to Create an Independent Human Rights Ombudsperson for the International Extractive Sector, Draft Model 
Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-
international-extractive-sector-11022016.pdf  (last accessed 10 December 2017), ss. 6.1, 6.2.  The proposed Act would 
not subject complaints to a limitation period and would extend a certain level of protection to complainants from civil 
suit in respect of their complaint: ss. 4.4, 4.7. 
176Canadian Network on Corporate Accountability, The Global Leadership in Business and Human Rights Act: An 
Act to Create an Independent Human Rights Ombudsperson for the International Extractive Sector, Draft Model 
Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-
international-extractive-sector-11022016.pdf  (last accessed 10 December 2017), s. 6.2.  
177 Canadian Network on Corporate Accountability, The Global Leadership in Business and Human Rights Act: An 
Act to Create an Independent Human Rights Ombudsperson for the International Extractive Sector, Draft Model 
Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-
international-extractive-sector-11022016.pdf  (last accessed 10 December 2017), s. 6.3.  
178 Canadian Network on Corporate Accountability, The Global Leadership in Business and Human Rights Act: An 
Act to Create an Independent Human Rights Ombudsperson for the International Extractive Sector, Draft Model 
Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-
international-extractive-sector-11022016.pdf  (last accessed 10 December 2017), s. 6.4.  
179 Canadian Network on Corporate Accountability, The Global Leadership in Business and Human Rights Act: An 
Act to Create an Independent Human Rights Ombudsperson for the International Extractive Sector, Draft Model 
Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-
international-extractive-sector-11022016.pdf  (last accessed 10 December 2017), s. 8.1.  In particular the 
Ombudsperson would be required to consider the age, gender and health of the complainant, as well as the nature of 
the violence alleged, including sexual violence. 
180 Canadian Network on Corporate Accountability, The Global Leadership in Business and Human Rights Act: An 
Act to Create an Independent Human Rights Ombudsperson for the International Extractive Sector, Draft Model 
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a location and/or an order to produce documents, including the examination, under oath or not, of 
the person named in the order.181  Finally, the draft legislation established terms for coordinating 
between the Ombudsperson’s investigation and other Canadian legal procedures182 and it would 
have allowed the Ombudsperson to gather evidence in a foreign state with permission.183  In short, 
the Ombudsperson contemplated in the proposed Act was imbued with extensive investigatory 
powers, which in some cases could be enforced and supervised by a Canadian court.  
 
The CNCA proposal provided that an investigation could be discontinued for one of three reasons.  
First, the investigation would end if the Ombudsperson was of the opinion that there was no harm, 
or risk of harm, and that there were no compelling reasons to continue the investigation.184  Second, 
an investigation would discontinue if the parties entered into a settlement agreement in accordance 
with certain requirements.185  In this respect, the draft Act would have permitted mediation, 

                                                
Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-
international-extractive-sector-11022016.pdf  (last accessed 10 December 2017), ss. 8.2, 8.4, 8.5.  
181 Canadian Network on Corporate Accountability, The Global Leadership in Business and Human Rights Act: An 
Act to Create an Independent Human Rights Ombudsperson for the International Extractive Sector, Draft Model 
Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-
international-extractive-sector-11022016.pdf  (last accessed 10 December 2017), s. 8.9, 8.10.  The Act required 
reasonable grounds to believe that the location contained evidence that would assist in the investigation.  Upon 
obtaining a warrant, the Ombudsperson would have been authorized to search the location and was required to report 
back to the justice who had issued the warrant. The ombudsperson could have also requested a court order for an 
investigative interview in order to gather more information, provided that reasonable attempts have been made to 
obtain the information by other means: s. 8.11. 
182 First, it would give the Ombudsperson the power to suspend an investigation if the matter is already before a 
Canadian or foreign court. If the matter is in a foreign court, the Ombudsperson must be satisfied that the proceedings 
are independent, impartial, and not subject to delay: Canadian Network on Corporate Accountability, The Global 
Leadership in Business and Human Rights Act: An Act to Create an Independent Human Rights Ombudsperson for 
the International Extractive Sector, Draft Model Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-
content/uploads/2016/03/The-Global-Leadership-in-Business-and-Human-Rights-Act-An-act-to-create-an-
independent-human-rights-ombudsperson-for-the-international-extractive-sector-11022016.pdf  (last accessed 10 
December 2017), ss. 7.1, 7.3.  Second, if during an investigation the Ombudsperson believes that there is evidence of 
the commission of an offence against the laws of Canada or a foreign jurisdiction, they may disclose this evidence to 
the appropriate officials.  Notably this is not required: ss. 8.7, 8.8.  Third, none of the information obtained in an 
investigative interview conducted by court order can be used in any criminal proceedings against the witness, with the 
exception of criminal prosecution for perjury: ss. 8.14, 8.15.  Fourth, upon concluding the investigation, the 
Ombudsperson can recommend further investigations by a separate authority: s. 13.4(iv).   
183 Canadian Network on Corporate Accountability, The Global Leadership in Business and Human Rights Act: An 
Act to Create an Independent Human Rights Ombudsperson for the International Extractive Sector, Draft Model 
Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-
international-extractive-sector-11022016.pdf  (last accessed 10 December 2017), s. 9.  The Ombudsperson would be 
required to inform the foreign government of the planned activities and would to endeavour to enter into a mutual 
assistance agreement with the local authorities in the foreign state. 
184 Canadian Network on Corporate Accountability, The Global Leadership in Business and Human Rights Act: An 
Act to Create an Independent Human Rights Ombudsperson for the International Extractive Sector, Draft Model 
Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-
international-extractive-sector-11022016.pdf  (last accessed 10 December 2017), s. 12.1(iii).   
185 Canadian Network on Corporate Accountability, The Global Leadership in Business and Human Rights Act: An 
Act to Create an Independent Human Rights Ombudsperson for the International Extractive Sector, Draft Model 
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provided that: the Ombudsperson believed the matter was appropriate for mediation; the 
complainant had given informed consent to mediation; and the relevant facts were known.186  The 
Ombudsperson would have had the discretion to approve (or not) a mediated settlement agreement, 
having regard to the Act’s objectives.187  Final agreements would have been binding on the parties 
and enforceable in a Canadian court.188  
  
The third basis upon which an investigation could conclude was if the proposed Ombudsperson 
were to find that a Canadian company, or a third party with whom it is in a material contractual 
relationship, had failed to respect applicable human rights.  This was defined as a situation where 
the entity in question had, by act or omission, caused or contributed to harm in a foreign state, or 
there was a significant risk that it would do so.189  Upon making such a finding, the proposed 
Ombudsperson was required to give any affected party reasonable notice and an opportunity to 
respond.190  
 
Following an adverse finding, the Ombudsperson was further required to issue a public report with 
an opinion, reasons and appropriate recommendations “of any kind, to any person, or any agency 
and body of the Government of Canada”.191  With respect to the company, recommendations might 

                                                
Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-
international-extractive-sector-11022016.pdf  (last accessed 10 December 2017), s. 12.1(i).   
186 Canadian Network on Corporate Accountability, The Global Leadership in Business and Human Rights Act: An 
Act to Create an Independent Human Rights Ombudsperson for the International Extractive Sector, Draft Model 
Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-
international-extractive-sector-11022016.pdf  (last accessed 10 December 2017), ss. 11.1, 11.2.  The Ombudsperson 
may decide to pay for the legal expenses of the complainant(s) participating in mediation: s. 11.5. 
187 Canadian Network on Corporate Accountability, The Global Leadership in Business and Human Rights Act: An 
Act to Create an Independent Human Rights Ombudsperson for the International Extractive Sector, Draft Model 
Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-
international-extractive-sector-11022016.pdf  (last accessed 10 December 2017), s. 11.7. 
188 Canadian Network on Corporate Accountability, The Global Leadership in Business and Human Rights Act: An 
Act to Create an Independent Human Rights Ombudsperson for the International Extractive Sector, Draft Model 
Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-
international-extractive-sector-11022016.pdf  (last accessed 10 December 2017), s. 11.6. 
189 Canadian Network on Corporate Accountability, The Global Leadership in Business and Human Rights Act: An 
Act to Create an Independent Human Rights Ombudsperson for the International Extractive Sector, Draft Model 
Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-
international-extractive-sector-11022016.pdf  (last accessed 10 December 2017), s. 13.1.   
190 Canadian Network on Corporate Accountability, The Global Leadership in Business and Human Rights Act: An 
Act to Create an Independent Human Rights Ombudsperson for the International Extractive Sector, Draft Model 
Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-
international-extractive-sector-11022016.pdf  (last accessed 10 December 2017), s. 13.12.   
191 Canadian Network on Corporate Accountability, The Global Leadership in Business and Human Rights Act: An 
Act to Create an Independent Human Rights Ombudsperson for the International Extractive Sector, Draft Model 
Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-
international-extractive-sector-11022016.pdf  (last accessed 10 December 2017), s. 13.4.   
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have included: to remedy and repair harm done; to prevent further harm with respect to the specific 
complaint; or to avoid future harm in all of its operations.  Recommendations could also have been 
directed at consultation with affected communities at the project level or at a company’s 
consultation policies and practices more generally. The proposed Ombudsperson could have also 
made recommendations to the complainant, the company or a third party regarding steps to avoid 
conflict arising from a project.  Finally, with respect to the Government of Canada, the 
Ombudsperson had the discretion to make recommendations, “regarding any acts or omissions in 
the case under investigation” or any related practice, law or policy or the need for any practice.192 
  
Building on this rubric of potential recommendations following an adverse finding, the draft Act 
contemplated significant follow up provisions.  The proposed Ombudsperson’s recommendations 
would have included specific timeframes and the addressees of a recommendation were required 
to provide written notice of their progress.  Moreover, complainants retained a right to offer their 
perspective on the implementation of recommendations and the Ombudsperson was required to 
issue a follow-up report.193  
 
In this connection, it is important to acknowledge the provisions of the CNCA’s proposed Act that 
aimed to ensure transparency throughout the grievance process: in the decision to investigate, in 
the investigation itself, and in the outcome.  First, the investigation would have begun with notice 
to the subjects of the investigation, which would also be posted publically.194  Alternatively, if the 
Ombudsperson decided not to investigate, the complainant would be informed in writing with 
reasons.195  Where the parties agreed to a settlement, the Ombudsperson was required to issue a 
public report on the settlement at the conclusion of the investigation, or, in lieu of this report, the 
parties could agree to publically disclose a written summary of the complaint, investigation and 

                                                
192 Canadian Network on Corporate Accountability, The Global Leadership in Business and Human Rights Act: An 
Act to Create an Independent Human Rights Ombudsperson for the International Extractive Sector, Draft Model 
Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-
international-extractive-sector-11022016.pdf  (last accessed 10 December 2017), s. 13.4. 
193 Canadian Network on Corporate Accountability, The Global Leadership in Business and Human Rights Act: An 
Act to Create an Independent Human Rights Ombudsperson for the International Extractive Sector, Draft Model 
Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-
international-extractive-sector-11022016.pdf  (last accessed 10 December 2017),  ss. 13.5-13.7.   
194 Canadian Network on Corporate Accountability, The Global Leadership in Business and Human Rights Act: An 
Act to Create an Independent Human Rights Ombudsperson for the International Extractive Sector, Draft Model 
Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-
international-extractive-sector-11022016.pdf  (last accessed 10 December 2017), ss. 6.8-6.10.  
195 Canadian Network on Corporate Accountability, The Global Leadership in Business and Human Rights Act: An 
Act to Create an Independent Human Rights Ombudsperson for the International Extractive Sector, Draft Model 
Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-
international-extractive-sector-11022016.pdf  (last accessed 10 December 2017), s. 6.5. A complainant can also ask 
for reconsideration for the refusal to investigate. The Ombudsperson would also have extensive provisions directing 
the Ombudsperson’s exercise of discretion to suspend an investigation where the human rights concerns have also 
been brought to a Canadian or foreign court: s. 7. 
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the settlement.  Notably, this joint disclosure had to be approved by the Ombudsperson in light of 
the draft Act’s mandate to improve transparency and accountability.196   
 
Finally, following the conclusion of an investigation, reports and follow-up reports would have 
been made public and shared with relevant international bodies as well as the federal Parliament.197  
When issuing these reports, the Ombudsperson would have had the discretion to deem sources, 
information or evidence obtained in the investigation confidential for reasons of privacy, 
commercial sensitivity, privilege or safety.198  However, the Ombudsperson would also have had 
the discretion to weigh these confidentiality concerns against the public interest in disclosure.199   
 
6.5  Potential Sanctions 
 
Finally, the draft Business and Human Rights Act would have equipped the Ombudsperson with 
the power to recommend a limited set of sanctions.  This power would have been triggered where 
the proposed Ombudsperson was not satisfied that the company had taken, or was undertaking, all 
reasonable steps to comply with either the terms of a settlement or any recommendations.  In these 
circumstances, the Ombudsperson could have recommended to any and all government agencies 
or departments that they withdraw any existing support or subsidy and terminate any promotion 
or protection of the company or the project for a stipulated period, or until specific conditions were 
met.200  If the company was not currently receiving any such support, the Ombudsperson could 
have recommended that it be deemed ineligible for future support.  In limited circumstances, the 
draft Act would have allowed the Ombudsperson to recommend sanctions of this nature before 
giving the company a chance to comply with recommended remedies.  This route would only have 
                                                
196 Canadian Network on Corporate Accountability, The Global Leadership in Business and Human Rights Act: An 
Act to Create an Independent Human Rights Ombudsperson for the International Extractive Sector, Draft Model 
Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-
international-extractive-sector-11022016.pdf  (last accessed 10 December 2017), s. 11.8. 
197 Canadian Network on Corporate Accountability, The Global Leadership in Business and Human Rights Act: An 
Act to Create an Independent Human Rights Ombudsperson for the International Extractive Sector, Draft Model 
Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-
international-extractive-sector-11022016.pdf  (last accessed 10 December 2017), ss. 13.9-13.12.   
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Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-
international-extractive-sector-11022016.pdf  (last accessed 10 December 2017), s. 10.  
199 Canadian Network on Corporate Accountability, The Global Leadership in Business and Human Rights Act: An 
Act to Create an Independent Human Rights Ombudsperson for the International Extractive Sector, Draft Model 
Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-
international-extractive-sector-11022016.pdf  (last accessed 10 December 2017), s. 10.6.  A person who might be 
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200 Canadian Network on Corporate Accountability, The Global Leadership in Business and Human Rights Act: An 
Act to Create an Independent Human Rights Ombudsperson for the International Extractive Sector, Draft Model 
Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
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international-extractive-sector-11022016.pdf  (last accessed 10 December 2017), s. 14.2.   
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been available where the Ombudsperson had found harms of such a serious nature that it would be 
inappropriate for the Government of Canada to provide the company with support.  
  
Finally, the proposed legislation included a limited enforcement mechanism in relation to these 
narrow sanctions.  If the Ombudsperson believed that the government has failed to implement the 
recommended sanction within the stipulated timeframe, they could serve the government body in 
question with a notice of non-compliance, requiring it either to establish that it had complied, or 
to provide reasons for its actions or inactions.201  Upon receipt of a government response, the 
Ombudsperson could have then applied to Federal Court for judicial review of the reasonableness 
of the response.  Complainants would have had the opportunity to appear as a party to the review 
with funding for their reasonable legal expenses.202  In sum, the proposed legislation allowed for 
potential enforcement (judicial review) only with respect to a decision on the part of the Canadian 
government not to withdraw support and protection from a company that had violated human rights 
abroad.203 
 
6.6  Analysis of the Draft Business & Human Rights Act  
 
The CNCA’s International Extractive Industry Ombudsperson draft legislation emerged as an 
important innovation and strategic manoeuvre in the debate over home state non-judicial grievance 
mechanisms in Canada.  Among its strengths, three stand out.  First, its standards drew directly 
from a large number of international human rights instruments.  Second, it envisioned relatively 
strong investigation, participation and public reporting features.  Third, it contemplated a strong 
prerogative for the Ombudsperson to issue, on the basis of case-specific findings, a potentially 
wide range of recommendations to the Canadian government, the complainant and the company 
in question with respect to remedies, policies and practices.  
 
These strengths are countered by the draft Act’s relative weakness in the area of enforcement.  The 
proposed Ombudsperson had no power to enforce its recommendations with respect to its 
company-specific findings, including any recommended remedies.  Its only recourse vis-à-vis a 
non-compliant company was to attempt to leverage the withdrawal of Canadian government 
support in order to pressure the company to comply with applicable recommendations.  If the 
government were to refuse to comply with this effort, such leverage would only have been 
available if the Ombudsperson could convince a Canadian court that the government’s refusal was 
unreasonable, under administrative law principles.    
 

                                                
201 Canadian Network on Corporate Accountability, The Global Leadership in Business and Human Rights Act: An 
Act to Create an Independent Human Rights Ombudsperson for the International Extractive Sector, Draft Model 
Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
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Legislation, 2 November 2016, http://cnca-rcrce.ca/wp-content/uploads/2016/03/The-Global-Leadership-in-
Business-and-Human-Rights-Act-An-act-to-create-an-independent-human-rights-ombudsperson-for-the-
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The CNCA’s proposed Ombudsperson regime appeared to be organized around a calculated trade-
off between strong independent investigations, public transparency and broad scope for 
recommendations on one hand; and on the other, very limited enforcement power, including no 
enforcement of recommended remedies and tenuous enforcement of recommended withdrawals of 
government support.  Access to remedy under this regime would have depended entirely on the 
capacity of the Ombudsperson’s findings and recommendations to generate public (including 
governmental) pressure on companies.  The proposed legislation’s (albeit weak) sanction feature 
could not directly result in remedies.  Rather, it was solely directed at the public conscience, in the 
sense that, if successfully activated, it could eliminate state support for an offending company.  
The actual impact of such a sanction on any given company would likely depend significantly on 
the circumstances of the company, and perhaps even more significantly, on the nature of the 
withdrawal of state support.  Recall that the concept of state supports articulated in the draft Act 
was very broad.  At any rate, for companies that do not receive dedicated diplomatic or financial 
state support, the available sanction under the proposed regime would have been greatly limited. 
 
7  The Canadian Ombudsperson for Responsible Enterprise (January 2018) 
 
At first it seemed that the CNCA’s strategic trade-offs in its model legislation had failed to render 
the desired results.  This chapter began with a short description of a 2017 activist protest 
demanding government action on the CNCA’s proposal.  The protestors’ frustration stemmed in 
part from the governing Liberal Party’s representations during the 2015 election campaign.  At 
that time, Liberal Party documents professed to share “Canadians’ concerns about the actions of 
some Canadian mining companies operating overseas” and claimed it had “long been fighting for 
transparency, accountability and sustainability in the mining sector.”204  The Liberals promised to 
ensure that corporations engaged in resource extraction with government support respect 
international environmental standards and human rights, including by setting up an independent 
Ombudsperson office to consider complaints made against Canadian companies and to investigate 
those complaints where warranted.205 
 
During the first two years of their four-year mandate, the Liberals failed to make good on these 
promises in two consecutive budgets.206  After being elected, key federal Ministers declined to say 
that change was needed and refused to publicly reiterate their Party’s pre-election commitments.207  
Then, in Fall 2017, the government took an unexpectedly active interest in the issues when the 
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not Mention Human Rights Ombudsperson, Press Release, 22 March 2017, http://cnca-rcrce.ca/recent-works/press-
release-canadian-network-expresses-concern-that-federal-budget-does-not-mention-human-rights-ombudsperson/ 
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federal Parliamentary Subcommittee on International Human Rights decided to convene hearings 
on human rights and resources extraction in Latin America.   
 
However, after several weeks of hearings, the CNCA sent an urgent letter to the subcommittee, 
raising serious concerns that the hearings were skewed.208  In addition to calling very few civil 
society representatives, the committee ultimately declined to call any witnesses representing: 
Indigenous peoples and affected communities in Latin America, experts on Canada’s international 
human rights obligations, and the proponents and legal experts behind the CNCA draft 
legislation.209  The 2017 hearings were a marked departure from the 2005 SCFAIT hearings, which 
had invited a relatively wide range of perspectives including from human rights experts, a spectrum 
of civil society representatives and affected communities.210   

As the subcommittee hearings wrapped up, advocates argued that they had been “designed to 
justify the do-nothing status quo” and that the process had precluded any critical examination of 
Canada’s current policy.211  Then, unexpectedly, this dismal assessment of the political moment 
was abruptly cast into doubt.  In the final weeks of 2017, government officials told Canadian media 
that plans were underway to announce a change to Canada’s CSR policies in the area of extractive 
industries abroad.212  On January 17, 2018, the Minister of International Trade made good on this 
promise and announced his intention to create the Canadian Ombudsperson for Responsible 
Enterprise (CORE) as part of the government’s “progressive trade” agenda.213   

While the announcement involved only a few specific details, it is clear that the government’s 
CORE mechanism will adopt many of the features proposed in the CNCA’s Business & Human 
Rights Act.214  For example, the forthcoming Ombudsperson will be mandated to independently 
investigate allegations of human rights abuses abroad against Canadian companies operating in 
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the mining, oil and gas, or garment industries.  The Ombudsperson will be empowered to compel 
documents, report independently, recommend remedy and monitor implementation.  This includes 
recommendations for compensation, corporate policy changes and apologies, where 
appropriate.  The Ombudsperson will also have the power to recommend changes to government 
policy and/or the withdrawal of trade advocacy support and Export Development Canada financial 
support.  To support the development of the Ombudsperson’s mandate and operating procedures, 
a Multi-Stakeholder Advisory Body (MSAB) of experts from business and civil society will be 
put in place.  The MSAB will counsel the government on the further development of its laws, 
policies and practices with respect to business and human rights.       
 
8  Conclusion & Future Research 

	
There are many details to work out following the Canadian government’s early 2018 
announcement of its intention to create a Canadian Ombudsperson for Responsible Enterprise 
(CORE).  However, there can be no doubt that this new home-state non-judicial grievance 
mechanism will be globally unprecedented and signals a sea change in Canadian law and policy.  
It is also absolutely clear that this turn of events is a direct result of nearly two decades of Canadian 
activism, in collaboration with partner organizations, affected communities and human rights 
defenders around the world.  The Minister of International Trade actually acknowledged and 
celebrated Canadian advocates in his public address announcing the CORE.     
 
This chapter has examined how Canadian advocates employed law and politics to address concerns 
with global economic injustice in the Canadian resource sector.  Four main strategies emerge from 
this account.  First, advocates worked with affected communities abroad to document harms 
allegedly connected to Canadian extractive projects.  In doing so, they compiled detailed case 
studies of social, economic and environmental harm, as well as studies based on aggregate data on 
infringements of civil liberties.  Some case studies led to litigation in Canada, which in turn helped 
establish the credibility of advocates’ allegations of harms.  In developing their account of the 
nature of the problem, advocates also tracked the practices and policies employed by the Canadian 
state to support Canadian companies abroad.  In this area, they identified insufficient government 
transparency, accountability, and even practices that appeared to exacerbate harm or the risk of 
harm.   
 
Second, advocates engaged with Canada’s voluntary CSR mechanisms, including by assisting 
affected communities to bring complaints.  This generated the data necessary to critically examine 
these mechanisms’ performance and outcomes.  Advocates also critically analyzed the 
government’s CSR policy normatively, against criteria for effectiveness, as well as politically, in 
relation to the CSR Counsellor’s judgment and capacity to facilitate dialogue with civil society.   
 
Third, advocates presented their concerns with respect to Canadian companies’ conduct and 
Canadian state practices and policies to a wide range of international human rights bodies.  These 
bodies in turn sought representations from the Canadian state and in some cases industry 
representatives or companies themselves.  In their statements, international bodies were unified 
and categorical in their conclusion that Canada was falling short of its international law obligations 
in this area and that reform was necessary.   
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Advocates appealed to this body of data, reports and normative statements in order to pursue a 
fourth strategy, building a compelling case for law reform in Canada.  To do so, they developed 
and advanced concrete reform proposals through a number of formal channels: parliamentary 
committee hearings, multi-stakeholder roundtables, legislation proposals to Parliament from 
opposition members, and finally through draft legislation proposed directly to the Liberal majority 
government.  In the process, advocates consistently refined their law reform proposals, ultimately 
trading strong transparency and investigatory powers for weak or no enforcement powers.   
 
Importantly, advocates also used political methods to advocate for their proposals.  References to 
many of these tactics appear throughout this chapter: coalition building, speaking tours, 
documentary films, opinion editorials, open letters to high ranking officials, rallies, sit-ins and 
petitions.  The main objective was to convince law makers, and the broader Canadian public, that 
Canada needs an effective non-judicial grievance mechanism and laws to condition state support 
for resource companies on compliance with human rights standards. 
 
Running through all of these strategies is advocates’ larger strategic decision to coalesce their 
efforts around calls for an effective home-state non-judicial grievance mechanism.  From one 
perspective, this kind of mechanism is attractive because, relative to judicial mechanisms, it is a 
potentially less expensive, more accessible avenue for seeking mediated solutions and remedies in 
the jurisdiction that theoretically has the strongest institutions and the most power vis-à-vis 
companies. From a critical legal studies perspective, perhaps the most interesting feature of the 
mechanism now emerging in Canada is its potential capacity to expose the political, economic and 
legal relationship between a capital-exporting country and its transnational corporations.  One 
important feature of the Canadian debate has been a consistent focus on state supports for 
companies and the legal frameworks that govern these supports.   
 
However, at this critical point of transition and on the eve of a new status quo, there are 
unsurprisingly many unanswered questions.   Two of these are worth mentioning here.  First, it is 
uncertain that the emerging Canadian non-judicial grievance mechanism will actually be effective.  
As already observed, it represents a clear trade-off between strong investigatory and disclosure 
powers and zero power to enforce recommendations or remedies that benefit communities.  It 
remains to be seen whether or not transparent and independent investigations, based on a full 
record of evidence, will on their own be able to improve the situation of affected communities or 
secure remedies in practice.  While the government has now conceded that a purely voluntary 
approach is not effective, the question of what constitutes an effective home-state non-judicial 
mechanism is far from settled.  In fact, with the government’s announcement of a forthcoming 
Ombudsperson, this debate is really only beginning in Canada.  As before, empirical evaluations 
of the mechanism’s performance will be important.  Another important future area of research will 
be to develop a clear normative framework for evaluating the effectiveness of home-state non-
judicial grievance mechanisms, based on accepted principles of international law as well as on 
experience with their implementation. 215      
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The Canadian government’s announcement also neatly skirts a second line of questioning, one that 
has been lurking in the background for some time now.  The Canadian debate on the terms and 
conditions that should govern the state’s political, legal and economic support for companies is 
also only just beginning.  The Ombudsperson discussion to date has focused on investigating 
company misconduct and withdrawing existing political and economic supports or denying future 
supports.  However, advocates’ research to date has indicated that there are serious issues with 
state due diligence at the outset, before support is provided.  There are also unanswered questions 
about the norms that should govern state support and how the Canadian public can satisfy itself 
that public officials and agents are abiding by these norms.   
 
Moreover, to date the Canadian debate has focused primarily on diplomatic and financial support 
(loans) for companies.  However, this focus must not distract from the many ways in which the 
Canadian government facilitates and enables global markets and the resources extraction industry 
in particular.216  There are many other legal regimes that constitute and support companies and 
more research is needed to identify how state supports could be addressed in these other areas.  At 
stake is the nature of the relationship between the state and the transnational corporation, as well 
as the state’s obligations to further the public interest, social justice and the protection of human 
rights.217   
 
For the moment though, the commitment, creativity and tenacity of Canadian advocates must be 
celebrated.  After nearly 20 years of sustained advocacy they have accomplished an incredible feat 
in moving Canadian policy from voluntary mediation to a mandatory investigation approach to 
alleged human rights violations abroad.  Undoubtedly, the Canadian experience offers a wealth of 
materials for advocates around the world who seek to pressure their home states to regulate the 
human rights impacts of their companies’ overseas operations.  At the same time, it is difficult to 
identify a single lesson or strategy that was most important in the Canada debate.  The most 
plausible answer is that they were all important and perhaps even essential.   
 
This being said, the account put forward in this chapter does reveal that three important factors 
converged in the two years prior to the government’s decision to change its long standing voluntary 
CSR policy: the publication of the 2016 JCAP report aggregating data on violence in Latin 
America over a 15 year period; the 2016 launch of the CNCA’s draft Business & Human Rights 
Act; and the proliferation of strong statements from numerous international human rights bodies 
between 2016 and 2017.  While the election of a new government was important, the Liberal 
Party’s delay and clear reluctance to make good on its campaign promises indicates that a new 
government alone was certainly not sufficient.  In the end, perhaps two things are certain: that the 
experiment with law’s capacity to create a more just global economy is only just beginning, and 
that partnership between legal researchers and social justice advocates is a critical part of the 
journey. 
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documents on the topic of non-judicial grievance mechanisms would be useful. 
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