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Preface 

As Kenya’s mining sector rapidly evolves, numerous grievances are expected to 
emerge, which should be amicably addressed before escalating to levels that 
cannot be managed domestically. This Factsheet urges communities to try and 
resolve their grievances through locally available mechanisms, most notably 
ADR, liaison committees, community-based structures or TDRMs, among 
others, before engaging state-based judicial mechanisms such as courts. They 
should also seek clarification from local administrators, civil society and other 
organisations operating within the mining areas to understand the appropriate 
avenues to channel their grievances to ensure expeditious resolution of their 
grievances and avert violent protests. Large-scale mining companies operating 
in Kenya have established internal site-level mechanisms to address community 
concerns. There is need for continuous engagement of communities, based on 
this Factsheet, on what grievances can be resolved by companies and those 
which should be channelled to other state-based or non-state-based 
mechanisms. 
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Introduction 

Mining has been in existence in Kenya since the establishment of Magadi Soda 
Company in 1911. In the past few decades, the sector has seen a surge of 
investor interest due to increased global demand for minerals coupled with the 
discovery of economically viable minerals such as iron ore, coal and rare earth 
minerals, among others. This has invigorated significant regulatory reforms, 
marked by the Mining and Minerals Policy of 2016 and the Mining Act 2016. 
With further exploration gaining pace, the sector’s economic contribution is 
expected to increase to 10% by 2030, making it one of the key drivers of 
economic growth (Minerals Policy 2016). At the same time, new discoveries 
may raise expectations and vested interests, and further amplify the dynamics 
of resource-based grievances witnessed in various parts of the country, most 
notably Kwale, Kitui and Lamu (Abuya, 2017). The challenge remains how 
these grievances can be resolved fully whenever they occur to prevent further 
escalation. There exist diverse grievance handling mechanisms in Kenya, 
although many community members within the mining areas are unaware of 
these mechanisms and how they can make use of them. There is also lack of 
information on what community grievances are likely to arise in the mining 
sector. 

This Factsheet provides guidance for local communities on community-related 
grievances along the mining cycle and the best mechanisms to approach when 
such grievances emerge. The Factsheet presents a typical mining lifecycle and 
key actors involved to provide a clear picture of how mining grievances 
manifest. The Factsheet is anchored on a number of legal instruments that 
govern the mining sector in Kenya. These include, but are not limited to, the 
Constitution of Kenya 2010, Mining Act 2016 and its regulations, Community 
Land Act 2016, Environment and Land Court Act 2011, Land Act 2012, and 
Environmental Management and Coordination Act 1999, among others. The 
development of this Factsheet was informed by the Judiciary Guide on 
‘Handling Extractives Related Grievances in Kenya’, launched in April 2019 by 
Extractives Baraza as well as findings of the inaugural ‘Listening Project’ 
conducted in Mui Coal Basin in 2017. 
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Section A: About Mining in Kenya 
1. What is “mining”? 

Mining denotes the process of getting valuable minerals from where they occur. 
It also includes transforming the extracted mineral into a form that serves an 
economic benefit.  

2. How do we classify mining in Kenya? 

There are three categories of mining in Kenya, namely: large-scale mining; 
small-scale mining; and artisanal mining. 

 

 

 

 

 

 

 

 

 

 

 

 

 

3. How does a typical mining lifecycle look like? Who are the key actors 
along the cycle? 

A typical mining lifecycle starts with exploration, development (feasibility and 
construction), production and closure (mine closure and post-closure) 
(NRGI,2015). The Kenyan Mining Act, 2016 provides several stages in mining, 
starting with reconnaissance, exploration, feasibility, construction, mining, mine 
closure and rehabilitation and post closure. 

 

Large-
scale 

mining 

Small-
scale 

Mining 

Artisanal 
mining 

1. Large Scale Mining 
• Capital intensive mining operations carried out by 

large public or private companies using heavy and 
sophisticated machinery and advanced technology 

• Has higher revenue turnover. 

2. Small-Scale Mining 
• Mining operations that are labour intensive but with 

low levels of mechanisation. 

3. Artisanal Mining 
• Refers to traditional or customary mining 

operations; 
• Makes use of manually-intensive methods - hand 

tools. 
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 Table 1: Typical Mining Lifecycle and Key Actors 
 

 
What 
happens 
at this 
phase  

Miners are issued with 
a reconnaissance 
license to search for 
minerals using different 
survey methods like 
remote sensing among 
others. It excludes 
drilling and excavation. 

This includes drilling and 
extraction of core 
samples.  
Analysis of the samples 
is done to estimate 
composition of the ores 
and amount of minerals. 
This stage also includes  
• Permits acquisition  
• Engagement of 

communities  
• Understanding 

community 
expectations  

• Preliminary 
assessment of 
resources  

• Environmental 
baseline work  

• Economic 
feasibility: establish 
whether extracting 
will generate 
enough profits  

• Environmental and 
social assessments 
(ESIA)and 
approvals  

• Infrastructure needs  
• Mine design (type of 

mine)   
• Design of mine 

closure plan  
 

• Mine engineering 
and construction  

• Approvals of mine 
closure plans  

• Environmental 
Assessment 
compliance  

• Employment of 
local enterprises 
and workers for 
construction work  

• Extraction of minerals  
• Separation of 

minerals in some 
cases  

• Monitoring of 
environmental 
compliance  

• Skills training and 
creation of 
employment of 
business and 
employment 
opportunities 

• Approval of final 
mine closure plans  

• Decommissioning  
• Land Reclamation  
• Make the area 

around the mine 
safe  

• Environmental 
Assessment 
compliance  

• Monitoring  
• Environmental 

Assessment 
and 
compliance  

Key 
actors 

National government 
and county government 
authorities, Cabinet 
Secretary in charge of 
mining, communities, 
miners 

National government 
and county government 
authorities e.g. NEMA, 
NLC, Cabinet Secretary 
in charge of mining, 
communities, miners 

National government 
and county 
government 
authorities e.g. NEMA, 
Cabinet Secretary in 
charge of mining, 
communities, miners 

National government 
and county 
government 
authorities e.g. 
NEMA, Ministry of 
Transport, Cabinet 
Secretary in charge 
of mining, 
communities, miners 

National government 
and county government 
authorities e.g. NEMA, 
Ministry of Transport, 
Cabinet Secretary in 
charge of mining, 
communities, miners 

National government 
and county 
government 
authorities e.g. NEMA, 
Ministry of Transport, 
Cabinet Secretary in 
charge of mining, 
communities, miners 

NEMA  
Ministry of Mining  

 

Reconnaissance 
1-2 years 

Exploration 1-10 
years  

Feasibility/ Mine 
Planning 2-10 

years  
Construction 1-

3 years 
Mining 2-100 years 
(depends on size of 

mine) 

Mine Closure & 
rehabilitation 1-10 

years  
Post closure  
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Section B: Typology of Community Grievances Along the Mining 
Lifecycle 
4. What is a “grievance”?  

A grievance is a concern, issue, problem, or dispute that requires redress. It may be 
expressed (e.g. through a complaint or protest), and may be individual or collective 
(Kariuki et al, 2019). A community grievance therefore refers to a concern, issue, 
problem or dispute expressed by a community that requires redress. 

5. What grievances are likely to arise along the mining lifecycle in 
Kenya? 

Different community grievances are likely to arise at each stage of the mining 
lifecycle.  These grievances may be against government and mining companies 
or between community members themselves. Generally, the following 
grievances might arise (NRGI, 2015). 

Table 2: Community related grievances along the mining cycle 

Type of 
Grievance 
/Drivers 

Causes  

Property 
related 
grievances 
(i.e. land & 
other assets) 

• Disagreements on ownership and entitlement among/between community 
members e.g. inter and intra community and family claims of land 
ownership and boundaries.  

• Loss of land due to acquisition for the mine site without due consent or 
compulsory land acquisition (forced relocation).  

• Land degradation and or pollution. 
• loss of source of livelihoods (grazing sites, watering points and sacred 

sites). 
• Poor valuation of land and related livelihoods e.g. crops affecting amount 

of compensation. 
• Resettlement and livelihood restoration issues. 

Grievances 
related to 
public 
participation 
or access to 
information 

• Inadequate engagement/consultation- For instance during acquisition of 
land for exploration and production as well key decision-making 
processes  

• Lack of or inadequate access to information –this may include information 
about the project, how communities will be affected, actual benefits to the 
communities, nature of compensation for loss of land through 
displacement, employment among others. 

Local content 
Grievances 

• Lack of transparency regarding potential and real local content 
opportunities 

• Challenges in access and allocation of job opportunities for the locals at 
different levels. This can also include unfair/low wages. 

• Process for choosing community members to benefit from training 
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opportunities by companies. The process may be viewed as one that 
lacks transparency.  

• Access to business opportunities by local businesses can also lead to 
grievances in a situation where the process of awarding contracts is not 
transparent. 

• Unbalanced/unfair distribution of social investment/CSR projects e.g. 
schools, hospitals, water projects etc. 

• Poor or lack of involvement in decision making in CSI/CSR project. 
Environmental 
Grievances 

• Concerns over environmental conservation and protection e.g. land 
degradation. 

• Concerns over health and safety e.g. perceived or actual water pollution  
• Lack of elaborate and clear mitigation and associated compensation for 

environmental concerns expressed by communities. 
• Lack of comprehensive and transparent Environmental and Social Impact 

Assessments (ESIA) processes with robust community consultations with 
those in close proximity to mining operations. 

• Poor waste management, degradation of land and natural ecosystems due 
to increased human activities that put pressure on available water and 
land resources. 

Infrastructure 
Development 
Grievances 

• Failure to provide promised infrastructure and services e.g. health, 
education, water, security etc.  

 

Section C: Understanding Existing Grievance Handling 
Mechanisms 

6. Where can I channel my grievance(s) for resolution?  

When considering the best avenue for resolving mining grievances raised by 
communities in Kenya, there is no specific 
avenue for all the grievances. While some 
grievances can be simply and quickly 
resolved, others require a more vigorous 
and lengthy procedure. Kenya has in 
place a wide variety of grievance handling 
mechanisms within the mining sector. 
These mechanisms are grouped into: (1) 
state-based judicial mechanisms; (2) 
state-based non-judicial mechanisms; and 
(3) non-state-based grievance mechanisms. 

 

Community members are 
encouraged to exhaust, 
depending on the nature of the 
grievance, all non-judicial 
mechanisms (both state-
based and non-state based) 
before approaching state 
based judicial mechanisms, 
such as courts and tribunals. 
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Table 3: Existing Grievance Handling Mechanisms in Kenya 

Mechanism Types of Grievances Handled 
Non-state-based Grievance Mechanisms 

These include: Traditional dispute resolution mechanisms (TDRMs) such as community 
hearings and council of elders; liaison committees; and alternative dispute resolution (ADR) 
mechanisms such as negotiation, mediation and conciliation. 
Alternative 
Dispute 
Resolution 
(ADR) 
Mechanisms. 

ADR refers to all those mechanisms used in handling disputes outside the 
court, and include negotiation, mediation, conciliation, arbitration and 
expert determination. Through ADR mechanisms, communities affected by 
mining activities can seek redress for violations, especially where there are 
no alternative viable, cost-effective or expeditious avenues for handling 
grievances. These mechanisms can help communities avoid violent 
protests and demonstrations, and have mutual understanding and 
communication between them, mining companies and government. 
 
The ADR mechanisms most relevant to communities include: 
 

1. Negotiation – Negotiation entails direct discussions between the 
aggrieved community members and the mining company or 
government, with a view to reaching a compromise or an 
agreement. Negotiation is common in most contracts in the mining 
sector and should be the first port of call whenever there are 
grievances. Where this is the preferred mechanism, communities 
are entitled to choose those who will represent them in the 
negotiation process. These can be the elders or other community 
leaders. 

2. Mediation – This entails the continuation of negotiations with the 
assistance of a third party called a mediator (who must be 
accredited to practice as such). It is one of the mechanisms for 
resolving mining disputes and related sectoral areas such as land, 
boundary, resettlement and compensation, and benefit sharing. 
Mediation can help breakdown tensions in the mining sector 
especially between communities and mining companies or 
government. Written mediation settlements entered into with the 
assistance of qualified mediators may be registered and enforced 
by the Court. 

3. Conciliation – This is a process in which a third party (a 
conciliator) intervenes to restore damaged relationships between 
disputing parties (community and company or government) by 
bringing them together to clarify perceptions and point out 
misconceptions. This intervention reduces tension, opens channels 
of communication and facilitates continued negotiations. It is similar 
to mediation save that the conciliator takes a more interventionist 
role in bringing the parties together. 

 
Mining communities are advised to first exhaust the above ADR 
mechanisms before approaching judicial avenues such as courts and 
tribunals. Arbitration is not ideal for resolving grievances by a community or 
group of people as it is only available to the parties to a Mineral Agreement, 
namely the National Government and mining company (Muigua, 2011). 



 

7 

 

                                                   
1 Acts as the primary channel of communication for affected stakeholders in Msambweni and 
Lunga Lunga Sub-Counties. 
2 Provides links to communities near the Likoni ship loading facility.  
3 Represents communities affected by the transport corridor between Ukunda and Likoni.  

Community-
Based 
Avenues – 
Traditional 
Dispute 
Resolution 
Mechanisms 
(TDRMs) 

• Virtually all communities in Kenya have established governance 
structures, decision-making processes, and customary laws that play a 
critical role in the amicable resolution of grievances. These 
mechanisms range from communal hearings to dialogue mediated by 
community elders. 

• Due to the legitimacy and local acceptance of the mechanisms, 
communities are encouraged to use them to address some of their 
concerns relating to mining, particularly land, inter-community disputes 
over pasture and water points and insecurity. 

• Whereas they may not be binding on companies, the mechanisms can 
be effective in quelling tension or violence; obtaining free prior informed 
consent; and in negotiations with government and companies. 

• However, their use must be in conformity with the Bill of Rights and the 
Constitution of Kenya 2010. 

Liaison 
Committees 

Communities who have concerns about mining activities are encouraged to 
approach relevant Liaison Committees established to act as a link between 
them and the mining companies. These committees have been established 
at different levels which include: 
 
1. Community Liaison Committees, which deal with community 

grievances, and act as an interface between the mining companies and 
affected communities. They also inform and educate local communities 
on their rights related to relocation, compensation, and access to 
remedies. For instance, Base Titanium has established a number of 
committees to deal with different grievances, namely Access Road, 
Miembeni, Kibwaga, Vumbu and Nguluku, Host site, Kibuyuni, Likoni 
Beach Management Unit, Mtongwe Beach Management Unit, Kaya 
elders, Conservation, and Security committees. 

2. Sub-County Liaison Committees, which are made up of a 
combination of the affected stakeholders, area community leaders 
representing women, youth and persons living with disabilities; political 
leaders; religious leaders; and national and county government level 
lead agencies and administrators. For instance, Base Titanium has the 
Mining Project Liaison Committee,1 Likoni Liaison Committee,2 and the 
Kwale Liaison Committee.3 

 
Where liaison committees exist, communities should try to engage them to 
address their concerns, such as community participation through 
employment and tenders, provision of social services, community 
engagement, land, resettlement and compensation, among others. 



 

8 

 

 
Operational/ 
Site Level 
Grievance 
Mechanisms 
 

 
• Where resolution through TDRMs and Liaison Committees has failed, or 

in the absence of Liaison Committees, communities are advised to 
lodge their complaints to the Site or Operational-Level Grievance 
Mechanisms established by mining companies such as Tata Chemicals 
and Base Titanium to allow for early and direct remediation of 
grievances from individuals and communities (IFC, 2009). 
Subcontractors of large-scale mining companies also have their own 
grievance mechanisms in their subcontracts. 

• These mechanisms provide a channel for identifying concerns and 
addressing them before they escalate; reduce risk and negative social 
impact; uphold corporate commitments to respect human rights; and 
gain and maintain a social license to operate. 

• Only grievances between companies and communities can be 
addressed by these mechanisms. These include grievances related to 
business and employment opportunities, social responsibilities, waste 
management, environmental and other issues associated with the 
company’s operations.  

 
Civil Society 
and 
Interreligious 
Organisations 

 
Civil society and interreligious organisations (CSOs and CBOs) play a 
significant role in spearheading peace building, engaging communities at 
different levels, sensitising them about the mining sector and acting as 
community voices to raise awareness on community rights and grievances 
related to mining operations. They also encourage communities to resolve 
disputes through mediation and reconciliation. Communities are therefore 
encouraged to seek guidance from these organisations on the appropriate 
grievance mechanisms to approach when faced with mining related issues 
for ease of accessing remedies (Extractives Baraza, 2017). 

State-based Non-judicial Mechanisms 
 
They include: Human Rights Institutions; Departmental Committees of Parliament; NEMA; 
NED; County Assemblies; Mineral Agreements; Community Development Agreement 
Committees; and Ombudsmen who ensure justice is fairly served. 



 

9 

 

                                                   
4 Mining Act 2016, s 154(a). 
5 Mining Act 2016, s 155. 

Community 
Development 
Agreement 
Committee 
(CDAC) 

• Large-scale mining companies are required under the Mining Act 2016 
to enter into agreements known as Community Development 
Agreements (CDAs) with communities where mining operations are to 
be carried out. 

• The CDAC is established under the Mining (Community Development 
Agreement) Regulations 2017 to, among other functions, settle all 
disputes that may arise between the mining company and the 
community in respect of any matter in connection with or under the 
CDA; as well as any other issue, matter, grievance or complaint 
unrelated to the CDA that may be raised by the mining company or 
community. 

• The CDAC comprises a wide variety of stakeholders, namely: the 
Governor or a representative appointed by the Governor; National 
Government representative in charge of administration at the County 
(especially the county commissioner); the County Assembly 
representative of the ward within which the community is located; a 
representative of women elected by the community; one representative 
elected from among the village elders of the community; two 
representatives of the youth of either gender from the community; one 
representative elected by CSOs working in the mining area; one 
representative of marginalised groups; one representative of persons 
with disability from the community; the Member of Parliament of the 
constituency of the community; and three representatives of the mining 
company. 

 
Cabinet 
Secretary (CS) 
in charge of 
mining 

 
• The CS plays a quasi-judicial role as he/she can determine ‘any 

dispute arising as a result of a mineral right’ issued under the Mining 
Act 2016 (including objections to applications for mineral rights).4 

• Some of the disputes the CS can inquire into and determine include 
those touching on boundaries under a mining or prospecting right; a 
claim to water priority; a wrongful act committed or omitted in the 
course of mining operations; a claim by any person to be entitled to 
erect, cut, construct or use any pump, line of pipes, flume, race, drain, 
dam or reservoir for mining purposes; or an assessment and payment 
of compensation.5 

• The decision of the CS is enforceable as if it were a Court Order. Any 
person aggrieved by the CS’s decision, decree or order may appeal to 
the High Court. 
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6 EMCA 1999, s 32 (bb). 

National 
Environmental 
Management 
Authority 
(NEMA) 

• Any person may approach NEMA on matters concerning the 
environment through hotlines that are available. This includes matters 
relating to mining activities, namely accidents; the grant, suspension 
and revocation of Environmental Impact Assessment (EIA) licences to 
companies working in the mining sector; and review of the adequacy of 
EIA study reports. 

• NEMA is empowered to approach a competent court for orders 
compelling any person to immediately stop the generation, handling, 
transportation, storage or disposal of any wastes that may cause 
imminent and substantial danger to public health, the environment or 
natural resources. It also initiates and evolves procedures and 
safeguards for the prevention of accidents, which may cause 
environmental degradation and evolves remedial measures where 
accidents occur. 

National 
Environmental 
Complaints 
Committee 
(NECC) 

• Any person or community member with a complaint on environmental 
degradation associated with mining activities, may approach NECC 
through their hotline for redress. 

• NECC is a public department of NEMA established with the mandate to 
investigate allegations and complaints against any person or NEMA in 
relation to the condition of the environment, or even on its own motion, 
suspected cases of environmental degradation. 

• NECC can undertake public interest litigation on behalf of citizens in 
environmental matters6 making it an appropriate avenue for resolving 
matters touching on the right to a clean and healthy environment on 
behalf of communities impacted by mining operations. 

National Land 
Commission 
(NLC) 

• The NLC has extensive mandate to initiate investigations, on its own 
motion or on a complaint, into present or historical land injustices, and 
recommend appropriate redress. 

• It compulsorily acquires land on behalf of national and county 
governments and conducts inquiries to hear issues of claims for 
compensation for loss of land by interested parties. 

• NLC encourages use of alternative dispute resolution like mediation, 
arbitration and TDRMs in resolving grievances relating to land. 

Kenya 
National 
Commission 
on Human 
Rights 
(KNCHR) 

• Any member of the public, community-based organisation, civil society 
organisation or faith-based organisation, can lodge complaints to 
KNCHR, alleging that a right or fundamental freedom in the Bill of 
Rights has been denied, violated, infringed or threatened. 

• KNCHR has the mandate to investigate and adjudicate on matters 
relating to human rights; and resolve any matter brought before it by 
conciliation, mediation or negotiation. 

• Upon inquiry into a complaint, the KNCHR can refer the matter to the 
Director of Public Prosecutions (if it discloses a criminal offence), or 
undertake such other action as it deems fit against the concerned 
persons and recommend to the complainant a course of other judicial 
redress. 
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7 Constitution of Kenya 2010, art 59 (4). See also Commission on Administrative Justice Act 
No. 23 of 2011. 
8 Commission on Administrative Justice Act No. 23 of 2011, s 8. 
9 Constitution of Kenya 2010, arts 37 & 119. 
10 Standing Order 227(2) of the Senate Standing Orders. 

Commission 
on 
Administrative 
Justice (CAJ) 
(Ombudsman) 

• CAJ has the mandate to address all forms of maladministration, 
promote good governance and efficient service delivery in the public 
sector by enforcing the right to fair administrative action. 7  It also 
investigates abuse of power, manifest injustice and unlawful, 
oppressive, unfair or unresponsive official conduct by any State organ 
or public officer in National and County Governments.8 

• Any person can lodge a complaint with CAJ to investigate the acts or 
inaction of bodies such as NEMA, Ministry of Mining and Petroleum, 
NLC, County Governments and NECC on grievances and allegations 
raised against actors in the mining sector. 

Departmental 
Committees of 
Parliament 

Communities or CSOs (acting on behalf of communities) can petition 
Parliament (Senate or National Assembly) to deliberate on concerns 
relating to mining and natural resources. The Constitution 2010 guarantees 
Kenyan citizens the right to petition Parliament to ‘consider any matter 
within its authority, including to enact, amend or repeal any legislation.’9 
Parliamentary committees, such as the Standing Departmental Committee 
on Environment and Natural Resources (National Assembly) and the 
Senate Committee on Lands, Environment and Natural Resources,10 can 
upon receiving a petition, investigate, inquire into, and report on all matters 
committed to them, including those concerning communities affected by 
mining operations. 

 
Local 
Administrators 
(Chiefs)  

 
Chiefs, Assistant Chiefs and Headmen, appointed by the National 
Government as local administrators, play a significant role in settling 
community-based disputes in areas where access to police and courts is 
limited. These avenues are open to any community member with a 
grievance related to mining activities. Most of the grievances that can be 
handled by local administrators relate to security. 

County 
Governments 

Community members are encouraged to approach county governments on 
certain concerns, e.g. public participation and consents with respect to 
unregistered community land. Some of the ministries established by 
counties are vital forums for handling mining related grievances. These 
ministries include: Ministry of Environment, Energy and Natural Resources; 
Ministry of Land, Physical Planning and Urban Areas (land access and land 
use); and Ministry of Finance and Economic Planning (revenue collection 
and distribution). County Assemblies (CAs) have also formed different 
committees to oversee investor companies and act as information sharing 
avenues between the mining company and the county government. 
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11 Labour Institutions Act No. 12 of 2007, s 44(1). 
12 Constitution of Kenya 2010, art 23(2). See also Magistrates’ Courts Act No. 26 of 2015, s 
8(1). 

Labour 
Institutions 

There are several labour institutions that can be involved in the resolution 
of labour related grievances in the mining sector. The CS in charge of 
labour is empowered to establish Sectoral Wages Council, which can 
investigate the remuneration and conditions of employment in large scale 
mining areas; and invite and consider representations from interested 
parties.11 

 
Water 
Resource 
Users 
Associations 

 
In matters relating to use of water resources in mining, communities are 
encouraged to engage Water Resource Users Associations in the first 
instance (if those associations exist). These are community-based 
associations established under the Water Act 2016 for collaborative 
management of water resources and resolution of conflicts concerning the 
use of water resources. 

State based Judicial Grievance Mechanisms 

These are remedies provided by the state through Courts (such as the High Court, Court of 
Appeal and Supreme Court and other subordinate courts); and Tribunals. Decisions made by 
these Organs are binding. These mechanisms should come as a last resort in grievance 
resolution due to their complexity. 

 
Magistrates 
Court 

 
Magistrates’ Courts are subordinate courts to the High Court. Magistrates 
courts are suitable for adjudicating community grievances related to mining 
due to their close proximity to areas where mining activities take place. Any 
aggrieved community member can approach the Magistrates Court on 
grievances relating to: 

(a) A denial, violation or infringement of, or threat to a right or 
fundamental freedom in the Bill of Rights.12 

(b) Land - land held under customary tenure; land use planning, title, 
tenure, boundaries, valuations, mining, minerals and other natural 
resources; compulsory acquisition of land; land administration and 
management; public, private and community land; and contracts, 
choses in action or other instruments granting any enforceable 
interests in land. 

(c) Environment - environmental planning and protection, and climate 
issues. 

(d) Employment and labour relations. 
 
Magistrates courts have a limit on matters they can hear and cannot handle 
matters whose disputed claim exceeds Kshs.20,000,000/=. 
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13 Employment and Labour Relations Court, Act No 20 of 2011, s 12(1). 
14 Employment and Labour Relations Court Act, 2011. 
15 Environmental Management and Coordination Act (EMCA) 1999, s 125(1). 
16 EMCA 1999, s 129(1). 

Environment 
and Land 
Court (ELC) 

Any person aggrieved by an act or omission with respect to mining, may 
approach the ELC on his/her behalf, on behalf of the community or other 
group, or in the public interest. The ELC hears and determines claims 
relating to: 
 

(a) Environmental planning and protection, including violations of, or 
threats to, the right to a clean and healthy environment. 

(b) Land use, administration and management, title (ownership), 
tenure, boundaries, compulsory acquisition of land, valuations, and 
any other claims relating to public, private and community land. 

(c) Mining, minerals and other natural resources. 
 
The court also exercises appellate jurisdiction over the decisions of 
subordinate courts or local tribunals in respect of land and environment 
issues. 

 
Employment 
and Labour 
Relations 
Court (ELRC) 

 
Any person facing employment and labour issues within the mining sector 
may approach the ELRC for redress. The ELRC has exclusive original and 
appellate jurisdiction to hear and determine all disputes relating to 
employment and labour relations 13 including those that arise in mining. 
These include disputes between an employer and an employee, an 
employer and a trade union, between trade unions and those relating to the 
registration and enforcement of collective agreements.14 

 
High Court 

 
Any party can approach the High Court as an individual, community, group 
or associations or even by the Court itself on its own motion. The High 
Court handles human rights related grievances arising from the mining 
sector. The Mining Act 2016 also provides for a right of appeal to any 
person aggrieved by any decree, order or decision made or given by the 
Cabinet Secretary within 30 days to the High Court. 

Tribunals and 
Committees 

1. National Environment Tribunal (NET)15 – Any community member 
aggrieved by the decision or action of NEMA can appeal to NET for 
directions or a legal opinion, particularly on matters relating to: the 
issuance, denial or revocation of licences; imposition of any condition, 
limitation or restriction on a licence; revocation, suspension or variation 
of a license; amount of money to be paid under the EMCA; or 
imposition of an environmental restoration order or environmental 
improvement order by NEMA.16 One cannot bypass NET and appeal 
against NEMA’s decisions at the High Court or ELC, as the latter would 
not have jurisdiction. 
 



 

14 

 

 

 

                                                   
17 Water Act 2016. 
18 Public Procurement and Asset Disposal Act, 2015. 

2. Water Tribunal – This hears and determines appeals against the 
decision or order of the Cabinet Secretary for water, the Water 
Resources Authority (WRA) and Water Services Regulatory Board 
(WSRB) or of any person acting under their authority. 17  This may 
include decisions relating to the use of water in mining operations to 
the detriment of community members. A person aggrieved by the 
Tribunal’s decision has 21 days from the date of that decision, to lodge 
an appeal to the Environment and Land Court. 

 

3. Public Procurement Administrative Review Board (PPARB)18 – The 
Board was established to review, hear and determine tendering and 
asset disposal disputes and promote fairness in the public procurement 
system. It is relevant in the resolution of procurement disputes in the 
mining sector, as the Mining Act 2016 requires that tendering for 
mineral rights should comply with the Public Procurement and Asset 
Disposal Act. Any aggrieved party can by itself or as a group approach 
the Board on matters dealing with irregularities in award of tenders. 

4. Public Private Partnership Petitions Committee – This Committee is 
established under Section 67 of the Public Private Partnerships Act of 
2013 (“PPP Act”) with the mandate to consider petitions and 
complaints submitted by private parties during the process of tendering 
and entering into project agreements under the PPP Act. Any 
aggrieved party can by itself or as a group approach the Committee. 
This avenue of redress is useful to sub-contractors, land owners and 
other private persons or entities involved in the mining sector. 



 

15 
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