Allegations of harm by Canadian extractive companies overseas should be investigated by a
federal ombudsperson, say professors joining an international campaign pushing the Liberal’s to
follow through on a pledge made during the 2015 election campaign.
Forty-four people died and 403 injuries occurred in incidents involving 28 different Canadian
mining companies across Latin American from 2000 to 2015, according to a report by Osgoode
Hall Law School’s Justice and Corporate Accountability Project published in November.
More than 80 professors from across Canada, including several research chairs in human rights
and international law, have co-signed a letter calling for federal ombudsperson legislation
modelled on a proposal by the Canadian Network on Corporate Accountability (CNCA).
“Canadian companies should not be able to profit on human rights violations in terms of not
being accountable for things that they do or that their contractors do,” said Penelope Simons,
associate professor at the University of Ottawa’s Faculty of Law and signatory to the letter.
Signatories include: Nigel Bankes, chair of Natural Resources Law at the University of Calgary,
Adelle Blackett, Canada Research Chair in Transnational Labour Law and Development,
Meinhard Doelle, associate dean of research at Dalhousie University, Naiomi Metallic,
Chancellor’s Chair in Aboriginal Law and Policy at Dalhousie University, and former NDP MP
and now Osgoode Hall law professor Craig Scott.
They argue there is a gap in the mechanisms needed to bring human rights violators to account in
countries where the rule of law is poor to non-existent. Canadian mining and petroleum firms

operate in some of the world’s most difficult places, which means there are often few rules or
institutions to govern interactions with local populations.
Global Affairs Canada’s policy for handling disputes between companies and communities was
changed in 2014 so that the trade commissioner service, which advocates for Canadian business
through embassies and consulates, and Export Development Canada, which provides business
loans for firms overseas, could be advised that a company wasn’t following federal guidelines on
corporate social responsibility.
The new policy has only been used once — in the case of China Gold International Resources
Corp. Inc., which Global Affairs said cannot use trade commissioner services anymore — but
Simons said it’s still flawed because the trade commissioner service and EDC have flexibility in
determining what to do with the advice.
“The counsellor can recommend the EDC not fund (a company) or require certain types of due
diligence by the company, but EDC is it’s own entity,” she said. “If you look closely at the
enhanced strategy, it doesn’t require EDC to do anything.”
The professors want an ombudsperson to investigate allegations of harm based on draft
legislation published by the CNCA last year.
An ombudsperson for the international extractive sector would investigate a complaint if it
involves a Canadian firm alleged to have “by act or omission, caused or contributed to harm(s) in
a foreign state” or “there is a significant risk that one or more subjects of the investigation will,
by act or omission, cause or contribute to harm(s) in a foreign state,” says the draft
legislation. The proposal extends to companies’ contractors.
It defines a Canadian firm as any that is listed on a Canadian stock exchange, that is incorporated
in Canada or that has its principal place of business in Canada.
“A Liberal government will set up an independent ombudsman office to advice Canadian
companies, consider complaints made against them and investigate those complaints where it is
deemed warranted,” says a September 2015 letter from the Liberal Party to the CNCA.
Asked if the government plans on fulfilling this pledge, Global Affairs spokesperson Chantal
Gagnon said it expects all Canadian firms to operate lawfully and according to Canadian values,
but that it recognizes improvements can be made.
“We have met with (the office of the extractive sector corporate social responsibility counsellor)
to evaluate how to strengthen his role,” she wrote, referring to the Global Affairs office that
handles complains about extractive firms overseas. “We continue to meet with Canadian mining
companies to discuss how to improve our practices and strengthen the Canadian brand abroad.”
If the Liberals chose to create a mining ombudsperson, the Mining Association of Canada
(MAC) would like to see it use a joint fact-finding model based on the International Finance
Corporation’s (IFC) Compliance Advisor Ombudsman, which makes sure projects funded by the

IFC and the Multilateral Investment Guarantee Agengy — financing branches of the World Bank
— comply with the bank’s corporate guidelines, said Ben Chalmers, vice-president of
sustainable development at MAC.
Simons said such a model means companies would be involved in their own investigations.
“If someone has been murdered or gang-raped or attacked or subject to what would be
considered criminal assault, to have the company there investigating is just not appropriate,” she
said. “It would put the victims in a bad position.”
The courts in Canada should be involved in allegations that serious, Chalmers said in response.
“Where serious crimes are alleged, the Canadian courts are increasingly willing to play a role,”
he said. “A mechanism to investigate serious crimes requires the kinds of judicial and procedural
rules that the courts provide.”
Three Canadian extractives firms are currently the subject of cases before Canadian courts:
Nevsun Resources, Tahoe Resources Inc. and Hudbay Minerals.
Nevsun’s case involves alleged slave labour, Tahoe’s deals with attacks on protestors and
Hudbay’s case includes allegations of murder and rape by mine security.

